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STATEMENT OP QUESTIONS PRESENTED 

j 

1. The question is did the court err in denying appel¬ 
lant’s motion to compel production of document^ bear¬ 
ing on appellee DeHaven’s physical condition, th^ issue 
of the action, and thereby prejudice the appellant jin that 
information essential to the preparation of his defense 
was denied him; and was this action arbitrary, render¬ 
ing nugatory the purposes of Kule 34 of the federal 
Rules of Civil Procedure. 

2. The question is was the court’s action in denying 
appellant’s motion to strike the complaint or dismiss the 
action, filed December 7, 1950, which motion was based 
upon appellees’ wilful failure to answer Interrogatories 
under Rule 33, filed November 1, 1950, and neither ob¬ 
jected to within 10 days nor answered within 15 days, 
as by the rule required, nor answered by December 1, 
1950, as bv the court ordered, arbitrarv and an abuse 
of discretion. 

3. The question is did the trial court err in admitting, 
over appellant’s objection evidence of, and bills for, in¬ 
juries and illnesses beyond the scope of the pre-trial 
order, including one addressed to the Liberty Mutual, a 
widely advertised insurance company. 

i 

4. The question is whether the verdict is coijitrary 
to the evidence and the weight of the evidence in that 
all medical testimony, except the equivocal testimony of 
one physician, pertaining to appellee DeHaven wias to 
the effect that he suffered no permanent injury frojn the 
collision and no injury to his pituitary gland; anji ap¬ 
pellee DeTTnven on two separate occasions, within a 
period of approximately one and one half years after 
the collision, admitted, under the penalty of peijjurv, 
that he had no physical or mental disabilities and no 




• • 
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impairment of vision; appellee Rose speculated his teeth 
must have been chipped in the collision although he 
denied suffering any blow to his face in the collision, 
and denied any injury at the time. 

5. The question is whether the verdict is excessive, 
not supported by substantial evidence, and is based upon 
sympathy, prejudice or speculation in view of the fact 
that appellee DeTTaven introduced, over appellant’s ob¬ 
jection, numerous bills for treatment of diseases and hos¬ 
pitalizations for pneumonia, ulcers of the stomach, hyper¬ 
tension aggregating $963, and guesses of additional 
medical expense amounting to more than $650; loss of 
income for 30 days, whereupon he returned to his job 
for three weeks: resigned; visited a member of his family 
for eight months, and shortly thereafter resumed sub¬ 
stantially the same kind of employment in another juris¬ 
diction holding this job for 14 months until he quit it 
over a disagreement. 

6. The question is whether the court erred in per¬ 
mitting appellee DeTTaven’s physician, a general practi¬ 
tioner, to testify over objection as an expert in the 
highly specialized fields of neurology and endocrinology. 

7. The question is whether the court erred in deny¬ 
ing appellant’s motion for a directed verdict on the 
grounds that appellee DeTTaven was guilty of contribu¬ 
tory negligence as a matter of law when appellee ad¬ 
mitted he was aware of the impending collision while 
appellant was not yet in the intersection and he could 
stop his vehicle by merely raising his foot from the 
accelerator. 

8. The question is whether the court erred in denying 
appellant’s motions for a directed verdict and for judg¬ 
ment non obstante veredicto or for a new trial. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

I 

The action below was for damages for personal in¬ 
juries sustained as a result of negligence alleged <j>n the 
part of the defendant. The District Court has !juris¬ 
diction of this kind of action under Title 11, District 
of Columbia Code of 1940, Section 301. This iCourt 
has jurisdiction to review final judgments of the District 

Court under revised Title 28, Sec. 1291, U. S. iCode. 

i 
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STATEMENT OF THE CASE 

This is an appeal from a verdict and judgment of 
the United States District Court for the District of 
Columbia entered on the 27th day of June, 1951 and an 
order entered on the 23rd day of July, 1951, (App. 17) 
in favor of plaintiff Clifford W. DeHaven in the sum 
of $18,000 and in favor of the plaintiff Clayton Rose in 
the sum of $250.00 against the defendant Abie Sher. 
The Complaint (App. 2) upon which the action went to 
trial alleged the defendant on May 16, 194S negligently 
operated a Dodge Sedan in a westerly direction through 
a ‘‘Stop Sign” on Virginia Avenue, SW, Washington, 
D. C. against plaintiff DeHaven who was driving a truck 
on South Capitol Street in a southerly direction across 
its intersection with Virginia Avenue, and as a result 
plaintiff DeHaven was thrown about the cab, suffered a 
concussion of the brain and was otherwise injured, was 
prevented from working at his job, suffered great pain 
in mind and body and incurred medical and hospital 
expenses in the sum of $1,000. The Complaint further 
alleges plaintiff Rose was a passenger in this truck, was 
thrown in and about the cab of the truck, had two upper 
and two lower teeth broken, was otherwise injured, had 
his wrist watch smashed and incurred medical and dental 
expenses in the sum of $500. 

The appellant answered (App. 7) admitted the occur¬ 
rence of the collision, denied the other allegations of 
the Complaint, averred the complaint failed to state a 
cause of action upon which relief could be granted 
against him and that the collision and any consequent 
damages suffered by plaintiff were the result of the 
contributory negligence of plaintiff DeHaven who was 
the only person with knowledge of the impending colli¬ 
sion (App. 48). Appellant counterclaimed against plain¬ 
tiff DeHaven in the sum of $181.00 (App. 8). 


3 


This action was pretried August 4, 1950. In thjs pre¬ 
trial statement the only injury plaintiff DeHaveij then 
claimed was “permanent injury of pituitary gland as a 
result of the accident, namely, that it was caused or 
aggravated as a result of the injury.” (App. 10) He 
also claimed “doctors bills, hospital bills and ^-ravs 
aggregating $750.00, also loss of work at the rate of 
$60.00 to $90.00 a week aggregating approximately 
$3000.00 and also claimed reimbursement for a trip to 
Arizona. Plaintiff Rose claimed receipt of estimate of 
$150.00 for repairing chipped teeth, also cost of wrist 
watch approximately $75.00. (App. 11) 

Defendant admitted the collision, that it occurred after 
defendant had traversed two-thirds of the width of South 
Capitol Street, claimed it was due to the negligence or 
contributory negligence of plaintiff DeHaven; denied De¬ 
haven incurred any medical expenses except a bill for 
one emergency treatment at Providence Hospital when 
his i'ib and chest were taped (App. 11): denied loss of 
time claimed by plaintiff DeTTaven was caused by de¬ 
fendant (App. 12) and admitted DeHaven made an ex¬ 
tended visit to his brother in Arizona but denied he 
suffered any injury as a result of defendant’s negligence, 
if any (App. 11). At trial, however, DeHaven admitted 
he received no independent medical treatment while ijn Ari¬ 
zona other than injections he alleged were prescribe^ by a 
physician in "Washington. Defendant, moreover, claimed 
at pre-trial DeHaven received an identical injury in 
August 1949, when struck on the head by a piece o| steel 
(App. 11) and was hospitalized as a consequence thereof 
from September 5, 1949, to September 10, 1949 (App. 
136). | 

October 5. 1950. defendant filed a Motion to Compel 
the production of certain documents dealing with the 
treatment and condition of plaintiff DeHaven (App. 12). 
The information contained in the documents is indispen- 
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sable to the proper preparation of defendant’s case; is 
the only source of information on the injuries, treat¬ 
ment and condition of plaintiff DeHaven; and the sub¬ 
ject matter is the very issue of the action. In efforts 
at discovery in anv other manner, the witnesses w’ould 
have been compelled to plead “privilege.” 

The Court denied the motion (App. 14). Appellant 
alleges this was error. 

December 7, 1950, defendant filed a Motion to strike 
Complaint or to Dismiss this Action for the wilful refusal 
of plaintiffs to conform to the Federal Rules of Civil 
Procedure and the Local Civil Rules of the United States 
District Court. (App. 14). 

The Court denied the motion. (App. 15). Appellant 
alleges this was error. 

February 16, 1951, defendant filed another motion to 
Strike this Complaint or to Dismiss this Action for wilful 
refusal to answer Interrogatories and respond to the 
Request for Admissions and for flagrant disregard of 
the orders of the Court. (App. 16). 

The Court denied the motion. (App. 17). Appellant 
alleges this was error. 

The action came on for trial June 25, 1951. The jury 
returned their verdict Jnne 27, 1951, and the Court en¬ 
tered judgment thereupon on the same date. (App. 17). 

At the conclusion of plaintiffs’ cases the defendant 
moved the trial court for a directed verdict on the 
grounds of contributory negligence as a matter of law* 
with reference to plaintiff DeHaven (App. 94) and with 
reference to plaintiff Rose on the grounds the evidence 
disclosed insufficient damages to bring the case within 
the jurisdiction of the District Court. (App. 95). 

These motions were overruled. (App. 96). 
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July 7, 1951, defendant filed a motion for Judgment 
non obstante veredicto or alternatively for a new trial. 
(App. 19). j 

Julv 23, 1951, the Court denied these motions. ^App. 

20 ). ‘ 1 

STATEMENT OF POINTS. 

i . . I 

1 . The Court erred in denying appellant’s motion to 
Compel the Production of Documents. This error was 
highly prejudicial to appellant in that information essen¬ 
tial to the preparation of his defense was deniedj him 
and the discovery processes of the Rules nullified. 

2 . The Court erred in denying appellant’s motions to 
Strike the Complaint or to Dismiss this Action, jfiled, 
respectively, December 6, 1950, and February 16, 1951. 
These motions were based upon the wilful refusal of 
appellees to answer Interrogatories; conforming to,! and 
were filed in conformity with, the Federal Rules of (Civil 
Procedure. Appellees filed no opposition to the motion 
of December 6, 1950, and no substantial opposition to 
the motion of February 16, 1951. 

3. The Court erred in admitting evidence beyond the 
scope of the pre-trial order: to-wit, bills for trea 
and hospitalization for pneumonia, ulcers of the 
and hypertension, including one addressed to the Liberty 
Mutual a widely advertised insurance company. 

4. The verdict is contrary to the evidence and the 
weight of the evidence. 

5. The verdict is excessive, not supported by Sub¬ 
stantial evidence and is based upon sympathy, prejudice 
or speculation. 

6 . The Court erred in permitting appellee DeHavjen’s 
physician, a general practitioner of medicine, to testify 


tmeht of 
stomach 
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as an expert in the highly specialized fields of neurology 
and endocrinology. 

7. The Court erred in denying appellant’s motion for 
a directed verdict on the grounds that appellee DeHaven 
was guilty of contributory negligence as a matter of law. 

8 . The Court erred in denying appellant’s motions for 
a directed verdict and for judgment non obstante vere¬ 
dicto or for a new trial. 

SUMMARY OF ARGUMENT. 

The Court erred in denying appellant’s motion to 
compel production of documents, and thereby prejudiced 
the appellant, in that information essential to the pre¬ 
paration of his defense was denied him. While the Court 
was clothed with discretion in the matter its action was 
arbitrary and defeated the purpose of Rule 34. 

The Court erred in denying appellant’s motion to 
strike the complaint or dismiss the action, filed Decem¬ 
ber 6, 1950, which motion was based upon appellees’ 
wilful failure to answer Interrogatories under Rule 33, 
filed November 1, 1950. While the Court was clothed 
with discretion in the matter its action was arbitrary as 
the record disclosed violation of the rule in that no 
objection had been filed within 10 days or answers filed 
within 15 days as required. The court upon its own mo¬ 
tion, and without request therefor, extended to December 
1 , the time for plaintiffs to answer. No answers were 
made by that date. 

The Court erred in admitting, over appellant’s objec¬ 
tion, evidence of and bills for injuries and illnesses be¬ 
yond the scope of the pre-trial order. 

The verdict is contrary to the evidence and the weight 
of the evidence in that all medical testimony, except the 
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testimony of one physician, pertaining to appelle^ De- 
Haven was to the effect he suffered no permanent injury 
from the collision and no injury to his pituitary g'And; 
and appellee DeHaven himself on three separate occa¬ 
sions, within a period of two and one half years after 
the collision, admitted he had no physical or mental dis¬ 
abilities and no impairment of vision. Appellee Rose 
speculated his teeth must have been chipped in the colli¬ 


sion. 

The verdict is excessive, not supported by" substantial 
evidence, is based upon sympathy, prejudice or specula¬ 
tion. The Court erred in permitting Appellee Defiaven 
to introduce one bill for three dollars, addressed to 
Liberty Mutual, for treatment of injury at Providence 
Hospital, numerous other bills for varying treatment of 
diseases and hospitalizations aggregating $963, and 


guesses of additional medical expense amounting to jmore 
than $650; loss of income for two weeks, whereupo^i he 
returned to his job for three weeks, and then resigned; 
visited a member of his family for eight months, and 
shortly thereafter resumed substantiallv the same kind 


of employment in another jurisdiction until he quit 14 
months later. Appellee Rose claimed loss of less than 
$56.00. 

The Court erred in permitting appellee DeHaCen’s 
physician, a general practitioner, to testify as an ekpert 
in the highly specialized fields of neurology and endocrin¬ 


ology. 


The Court erred in denying appellant’s motion fjor a 
directed verdict on the grounds that appellee DeHjaven 
was guilty of contributory negligence as a matter of law. 

The Court erred in denying appellant’s motions fjor a 
directed verdict and for judgment non obstante veredicto 
or for a new trial. 


ARGUMENT. 


Error in Overruling Motion to Produce Documents. 

The contention of appellant is that the documents 
sought were essential to the preparation of his defense; 
that he stated good cause for the production thereof; 
that without the information made available through 
these documents he was denied discovery of substantially 
all the information as to appellee PeHaven’s injuries, if 
any, and the consequences thereof, which injuries and 
consequences were the gist of appellee DeHaven’s claims 
and the issues of the action. Appellant avers that had 
he attempted to take the depositions of the physicians 
who had treated or examined the appellee, even assuming 
he knew their identities, his attempt would have proved 
a futility since they, of necessity, would have claimed 
privilege. Tit. 14, Sec. 80S D. C. Code, 1940. 

Appellee DeTTaven did not deny possession of the in¬ 
formation sought and, moreover, was continuously absent 
from this jurisdiction from June 1948 until the date of 
trial, except for a period of about ten days in March 
and early April, 1949, when he returned for a visit, of 
which appellant had no contemporaneous knowledge. 

This order of the Court was highly prejudicial to the 
appellant: imposed upon him an insurmountable hard¬ 
ship: was contrary to the language and intent of Rule 34 
of the Federal Rules of Civil Procedure, and in conflict 
with the construction of the deposition-discovery rules 
enunciated by the Supreme Court in the case of Hickman 
v. Taylor, in which that Court said: 

“We agree of course that the deposition-discovery 
rules are to be accorded a broad and liberal treat¬ 
ment. # * * Mutual knowledge of all relevant facts 
gathered by both parties is essential to proper liti¬ 
gation. To that end, either party may compel the 
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other to disgorge whatever facts he has in his 
possession. The deposition-discovery procedure sim¬ 
ply advances the stage at which the disclosure can 
be compelled from the time of trial to thp period 
preceding it, thus reducing the possibility of sur¬ 
prise. ’ ’ 

Hickman v. Taylor, 67 S. Ct. 385, 392, 3£9 IT. S. 
495, 91 L. Ed. 451. 

“Where relevant and non-privileged facts remain 
hidden in an attorney’s file and where production of 
these facts is essential to the preparation of one’s 
cnse, discovery may properly be had.” 

Idem, 394. 

“* * * The purpose of the rule, F.R.C.P., rule 34, 
under which plaintiff moved, was to make brpad and 
flexible the litigant’s right to discovery. The rule 
should be liberally, rather than narrowly, construed. 
If the documents called for are reasonably probable 
to be material in the case, the production and in¬ 
spection of them should be allowed. We ar<b of the 
view that the documents called for by the j motion 
are material to the allegations contained in fbe sec¬ 
ond count of plaintiff’s complaint.” 

June v. Georye C. Peterson Co. Circuit Court- of 

Appeals, Seventh Circuit, 155 Fed. (2) 963. 
“Plaintiff is hereby ordered pursuant to Pule 34, 
F.R.C.P. to produce and permit the inspection and 
copying by or on behalf of the defendant of all doc¬ 
tors’ reports, referred to by the defendant in the 
order to show cause dated November 18, 1949. The 
defendant is entitled to inspect these report^ in ac¬ 
cordance with the decisions of Hickman v. iTavlor, 

* 

etc.” 

Cox v. Pa. R. R. Co., V. S. District Court, S.D.N.Y. 

9 FRD 517 


The effect of the order was to limit appellant’s knowl¬ 
edge of appellee’s physical condition to that which could 
be obtained through one examination, to which the ap¬ 
pellee submitted June 4, 1949, and examinations, (jmdered 
by the Court in 1951, and made April 3 and April 10, 
1951. The order deprived appellant of substantially all 
knowledge of appellee’s case until trial, and subjected 
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him to unreasonable hardship in attempting to prepare 
his defense. The injustice of this situation is clearly 
pointed up by the introduction of numerous bills for al¬ 
leged medical treatments and hospitalizations, wholly un¬ 
known to defendant prior to the introduction of such at 
trial. 


Error in Overruling Motions to Dismiss. 

These motions were filed December 6, 1950, and Feb¬ 
ruary 16, 1951, and were predicated, respectively, upon 
appellee’s wilful failure to answer defendant’s Interroga¬ 
tories under Rule 33, filed and served November 1, 1950; 
and appellee’s wilful failure and refusal to answer the 
aforesaid Interrogatories which sought the identities and 
reports of the physicians who treated appellee DeHaven 
and to respond to defendant’s Request for Admissions 
udner Rule 36, filed and served October 19, 1950, by 
December 1, 1950, as ordered by the Court. 

Appellant contends, that while the Court possessed dis¬ 
cretion to grant or deny these motions, it abused that 
discretion in view of the appellees continued disregard 
of the Federal Rules of Civil Procedure, as set forth in 
the respective motions, and appellees consistent refusal 
to comply with the several orders of the Court. This 
conduct on the part of appellees, in which appellees trial 
counsel had no participation, materially prejudiced ap¬ 
pellant’s preparation of his case and denied him the dis¬ 
covery which the rules are designed to compel, as well as 
the protective provisions of the rules. 

“We find no error in entering the order of default 
and in refusing to set it aside. Rule 33 of the Fed¬ 
eral Rules of Civil Procedure provides for interroga¬ 
tories and is similar to former Equity Rule 58 
which has now been incorporated into the rules in 
simplified form. It is to be accorded a broad and 
liberal treatment for ‘civil trials in the Federal 
Courts no longer need be carried on in the dark.’ 
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Hickman v. Taylor 329 U. S. 495, 67 S. Ct. 385, 389, 
91 L. Ed. 451. f 

“ # * If the party declines to answer interroga¬ 
tories, he may be precluded by the Court from of¬ 
fering proof at the trial. * * * Much has been left 
to the discretion of the Court and in view of the 
appellant’s dilatory and contumacious tactics, we 
are not persuaded that the discretion h4re was 
abused. * * *” i 

Michigan Window Clewing Co. v. Martin b et al. 
U. S. Court of Appeals, Sixth Circuit 173 F. 
(2d) 466. 

Rule 37 (d) FRCP. 

U. S. to use of General Electric Supply\ Co. v. 
W. E. O’Neill Construction Co. 1 F. R. ll>. 529— 
Moore’s Federal Practice 33.28, 37.04. 

As an indication of the insurmountable obstacle^ to the 
preparation of defendant’s case, appellee DeHaven called 
one physician Dr. Frohman, a general practitioner, and 
none of the numerous specialists to whom the eyidence 
on trial indicated lie was referred for examination or 
treatment. The evidence on trial indicated that fvithout 
exception the findings of these specialists, in their exami¬ 
nations of appellee DeHaven, were normal and indicated 
no injury arising out of this collision. However, the 
identities of many of the other physicians who allegedly 
examined or treated him are still unknown to appellant. 

The Verdict is Contrary to the Evidence and the 
Weight of the Evidence. 

The uncontradicted evidence shows; that five witnesses, 
at the place of collision, saw no evidence of injury |to ap- 
]>ellees; that appellee DeHaven told appellee Rose be was 
“OK”; that the numbness appellee DeHaven now claims to 
have then experienced is, according to medical scienjce, an 
impossible occurrence; that the examinations of apjpellee 
DeHaven by the eye specialist to whom he was referred 
by his personal physician, the roentgenologist and the neu¬ 
rosurgeon all developed normal findings in their respective 
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fields; that his claim of having suffered continuing head¬ 
aches is based solely upon his uncorroborated statement 
and his repetition of that statement to Dr. Frohman; that 
he subscribed under oatli to statements to the Common¬ 
wealth of Virginia, Division of Motor Vehicles, that he had 
no physical disability, no mental disability, no impairment 
of vision on June 23, 1948, and again on February 14, 1950; 
that he discontinued medical attendance without being dis¬ 
charged; that he engaged in the same type of work for a 
period of 14 months after this collision, with an excellent 
employment record; that he sustained another head injury 
in that employment, more severe than his injury in the 
instant case, and thereafter for about one year continued 
in his usual employment without medical attention; that 
upon quitting that employment, after a disagreement with 
his foreman, he engaged in a business of his own, on a 
commission basis, until he was attacked by pneumonia; 
that he had no medical attention from June 1948, until late 
in 1950, except when he suffered hemorrhage from ulcerated 
stomach due to excessive “heaving”, and when he had the 
second head injury; that his personal physician, his sole 
medical witness, admitted he had no knowledge of the sub¬ 
sequent head injury, ascribed headache, ulcerated stomach, 
hypertension and pneumonia to the injury allegedly sus¬ 
tained in the collision, out of which this action arose, but 
does not know whether this conclusion is based upon his 
examination of appellee in 1948, 1945) or 1951. In view of 
defendant’s Exhibits 1 and 2 appellant avers appellee De- 
Haven’s failure to inform his physician of the injury of 
August 26, 1949, is a matter of supreme significance since 
the physician’s diagnosis is based exclusively upon infor¬ 
mation derived from appellee DeTTaven. In short it is evi¬ 
dent that appellee Del Tavern claimed injury only when it 
served his interest to do so and denied any subsisting in¬ 
jury when his interest was thereby served, even to the 
extent of withholding vital information from his physician 
upon whose medical judgment his treatment depended. Dr. 
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Frohman referred appellee DeHaven to several specialists, 
none of whom, Dr. Frohman’s testimony indicated,! found 
appellee suffering from injury due to the collision, and 
none of whom were called by appellee, and their testi¬ 
mony, under such circumstances, it is fair to assume 
would have been unfavorable to appellee; he disagreed 
with the findings of all of them and flatly contra¬ 
dicted the very neurosurgeon to whom he referred appellee; 
Dr. Frohman found no clinical or objective evidence that 
appellee suffered any of the disabilities claimed; 6r. the 
contrary every examination showed normal results}; this 
witness testified his qualifications as a neurological Expert 
and endocrinologist were limited to what is taught in! medi¬ 
cal school, and learned, to a “fair extent” in general prac¬ 
tice and that he possessed this knowledge to “some extent.” 
So we have a witness of limited special knowledge, Admit¬ 
tedly deprived of essential medical information concerning 
his patient, testifying as an expert in a most highly special¬ 
ized field in contradiction to the testimony of well recog¬ 
nized experts. 

Appellant’s admitted medical expert witnesses allj testi¬ 
fied appellee DeTTaven suffered no pituitary gland injury 
as a result of the collision and this testimonv was corrobo- 
rated by Dr. Gallagher, the neurosurgeon consultant se¬ 
lected bv Dr. Frohman but called by appellant. 

The uncontradicted testimony of appellee DeHaveji also 
shows that when his tractor trailer was not yet i^i the 
intersection, it could be stopped by merely lifting his 
foot from the accelerator, was travelling about 3 mil<js per 
hour, and appellant was forty to fifty feet distant' from 
him he was fully aware of the impending collision but 
failed to stop until his tractor was eleven feet into the 
intersection. 

i 

TThile the jurors are the judge of the facts and the Credi¬ 
bility of witnesses they are not free to engage in whimsy, 
to ignore common human experience, to give full weight 
to those parts of the testimony of uncertain, self contradict¬ 
ing and patently interested witnesses, which serve the wit- 
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ness’ purpose, and ignore the testimony of competent, dis¬ 
interested witnesses. 

“Though it may be more likely that one interested wit¬ 
ness will overlook or forget something than that sev¬ 
eral disinterested witnesses will imagine something, the 
jaiy in a particular case may not be unreasonable in 
believing the one and disbelieving the others. But in 
\iew of appellee’s relative uncertainty on the witness 
stand, and particularly in view of her previous con¬ 
tradictory statement to her doctor we must conclude 
the verdict lacks substantial support.” 

W. M. & A. v. Maske, 10792 U. S. App. D. C., de¬ 
cided May 17, 1951. 

Error in Admitting Evidence of and Bills for Injuries 
and Illnesses Beyond Scope of Pre-trial Order. 

The pre-trial statement of appellee DeHaven claimed per¬ 
manent injury of pituitary gland, namely, that it was caused 
or aggravated as a result of the injury, and medical ex¬ 
penses aggregating $750.00. At the trial, however, appellee 
DeJIaven was permitted to introduce evidence of pneu¬ 
monia, stomach ulcers, and sundry other ailments, of which 
he had histories previous to the automobile collision giving 
rise to this action. A cursory glance at the injury claimed 
at pre-trial and those claimed at trial reveals their utter 
incompatibility. Xo credible medical testimony could pos¬ 
sibly link the alleged head injury with the various illnesses 
from which appellee had chronically suffered. The action 
of the trial Court thus resulted in a situation wherein ap¬ 
pellee DeHaven was permitted to present to the jury evi¬ 
dence of entirely different injuries from that claimed at 
pre-trial. The Pre-trial Procedure was one of the devices 
designed by the Federal Pules of Civil Procedure to prevent 
surprise and simplify the issues. Appellant was entirely 
justified in relying upon appellee DeHaven’s pre-trial aver¬ 
ments as containing the latter’s full and complete claim of 
injury sustained in the automobile collision. The irrepar¬ 
able damage referred to, that resulted from this error bv 
the trial Court, gave rise to another instance of prejudice 
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to the appellant’s defense in that the claim of injuries 
allowed are of their very nature such that they could well 
have had an inflammatory effect upon the jury, an effect 
which the appellant was without the means of combatting. 
Thus the action of the trial Court in permitting appellee 
DeHaven to deviate completely from the pre-trial ord^r was 
hut another illustration of the lack of discovery imposed 
upon the appellant from the commencement of the action 
until the very conclusion of the trial—a manifest injustice 
which the Federal Rules of Civil Procedure were designed 
to prevent. 

“The purpose of Rule 16, Federal Rules of Civil Pro¬ 
cedure, is to formulate the issues for trial, and when 
the issues are formulated at a pre-trial hearing, the 
Court is required to enter an order reciting such action. 
When entered, such pre-trial order controls the Subse¬ 
quent course of the action.” 

Owen v. Schwartz, S5 F. S. Appeals D.C. 302, 177 
F. (2d) 641. 

“Rule 16, Federal Rules of Civil Procedure, which re¬ 
lates to pretrial, provides that the Court shall ma[ke an 
order which recites the action taken at the pifetrial 
hearing. This order when entered controls the subse¬ 
quent course of the action, unless modified at the trial 
to prevent manifest injustice. One of the chief pur¬ 
poses of pretrial procedure, and the principal useful¬ 
ness of a pretrial order is to formulate the issues) to be 
litigated at the trial. The parties are bound by the 
pretrial order. They may not later inject an issije not 
raised at the pretrial conference. Otherwise, thb pri¬ 
mary objective of pretrial procedure would be de¬ 
feated. Tt is assumed by this Court that at the pretrial 
counsel are as thoroughly familiar with the case—^mak¬ 
ing as complete a disclosure as they would at the trial, 
and l>eing as completely prepared as they will be at the 
trial. This is an unavoidable and inexorable duty that 
the existing Federal practice imposes on members of 
the bar. # * * If counsel waits until the trial, he is 
bound by the pretrial order, unless the trial cou:*t re¬ 
lieves him of the pretrial order to prevent manifest 
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injustice. Of course, it is contemplated that this will 

be done only in exceptional cases, as otherwise the 

adverse party may be taken by surprise and in a 

proper case may become entitled to a continuance and 

possibly a mistrial, if the case is tried before a jury. 
# # #» 

McCarthy v. Lerner Stores Corporation U. S. Dis¬ 
trict Court for the District of Columbia, 9 FRD 
31—On application for clarification of pre-trial 
order. 

The Verdict is Excessive, Not Supported by Substantial 
Evidence, is Based Upon Sympathy, Prejudice or 
Speculation. 

The jury returned a verdict of $18,000 for appellee De- 
TTaven; $230 for appellee Rose. 

Appellee Dellaven was absent from work for approxi¬ 
mately 2 weeks after the collision, worked the week ending 
June 6, resigned June 23, left this jurisdiction and, with 
his father and son as passengers, drove to his brother’s 
home in Arizona, remaining until about February 1949. He 
admitted that during this period he received no medical at¬ 
tention from a physician. He returned to Roanoke, thence 
visited Washington, when he had an attack of ulcers of 
the stomach, hemorrhage of which was induced by exces¬ 
sive retching: thereafter returning to Roanoke and assum¬ 
ing employment of substantially the identical character and 
physical requirements which he held for approximately 14 
months until he quit as a result of disagreement with his 
foreman. Tn August 1949, while pursuing this employment 
he received another blow upon the head requiring 5 days 
hospitalization, went back to work and worked steadily 
until August 1950. Tie then engaged in other outside em¬ 
ployment until he was allegedly stricken with pneumonia 
in October 1950. Appellee’s Exhibits 1 to 11, admitted over 
objection, indicate that to October 1950, his maximum medi¬ 
cal expenses totalled approximately $398. His guesses of 
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approximately $650 additional are for alleged metrical ex¬ 
penses accruing after the latter date. In short Appellee 
DeHaven shows maximum loss of approximately j $548.00 
consisting of medical claims aggregating $395.00 ;{md loss 
of income of $150 for 2 weeks, at an average ^ a » e 
$75.00 per week. Appellant does not concede that even 
this sum is attributable to the injury, if any, appellee sus¬ 
tained in the collision and the overwhelming preponder¬ 
ance of the competent medical testimony supports this 
conclusion. 

“Q. In your opinion, having examined or twice seen 
Mr. DeHaven, did it do so (cause headache or visual 
disturbance) in this case? 

“A. No.” (App. 106). 

“Q. As a result of your examination on Apr^l 10th, 
1951, Doctor, did you find any conditions which would 
indicate that you should amend, alter or change your 
original diagnosis or original opinion with reference to 

the effects of this collision on Mr. DeHaven? 

# # * * 

I felt that there were no findings at that time on the 
basis of an injury, which would substantiate hii? claim 
that his troubles and all the troubles of those| symp¬ 
toms and complaints and physical findings, whidh I de¬ 
scribed, were due, which T thought were not (jlue, to 
the accident of May 16, 1948.” (App. 114). 

“Q. Did you find any evidence in your examination, 
Doctor, that the current condition of Mr. DeHaven is 
attributable to a pituitary gland injury? 

“A. No; no. In the first place, I did not find any 
evidence of pituitary tumor or any evidence of Jinjury 
to his pituitary gland. 

“Q. You found no evidence of that? 

“A. I found no evidence of any of that.” (App. 126). 
“* * * and certainly the time that the blood pressure 
would be up from an injury to the pituitary gland would 
be right afterwards, for the next two or three weeks 
after the injury and then it would subside; whereas this 
man is just the opposite. He came at a normal 160 
when he was taken to the hospital, which any of us 
might do from the excitement of being taken to the 
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hospital; then went along normally and then began 
climbing. He has a typical story—retinal hemorrhages 
—symptoms that go with hypertension of this type.” 
(App. 132). 

Appellee Rose claimed damage to a watch which he al¬ 
leged cost $75.00 when purchased some time previously, was 
allowed $15.00 as turn in value, presented no corroborating 
testimony therefor nor even an estimate for the alleged 
damage to his teeth. 

It is apparent the damages, if any, sustained by either 
of the appellees is negligible and the verdicts are out of 
all reason in relation to such damages. 

“* • * we think the trial judge erred in refusing to 
set aside the verdict as excessive and grant a new 
trial. Ordinarily, of course, the amount of damages 
is for the jury, and whether a verdict should be set 
aside as excessive is a matter resting in the discretion 
of the trial judge. This, however, is not an arbitrary 
but a sound discretion, to be exercised in the light of 
the record in the case and within the limits prescribed 
by reason and experience; and where a verdict is so 
excessive that it cannot be justified by anything in the 
record or of which the court can take judicial notice, 
it is the duty of the judge to set it aside. Failure to 
do so is an abuse of discretion, analogous to error of 
law, and as such reviewable on appeal. * * * The power 
and duty of the trial judge to set aside the verdict under 
such circumstances is well established, the exercise of 
the power being regarded as not in derogation of the 
right of trial by jury but one of the historic safe,guards 
of that right. * * * To the federal trial judge, the law 
gives ample power to see that justice is done in causes 
pending before him; and the responsibility attendant 
upon such power is his in full measure. Whule accord¬ 
ing due respect to the findings of the jury, he should 
not hesitate to set aside their verdict and grant a new 
trial in any case where the ends of justice so require 
(citing Aetna Casualtv & Suretv v. Yeatts, 122 F. 
(2d) 350) * * V” 

Virginian Railway Co. v. Armentrout 166 F. (2d) 
400. 


Error in Permitting Appellee DeHaven’s Physician, a 
General Practitioner of Medicine, to Testify as an 
Expert in the Highly Specialized Fields of Neurology 
and Endocrinology. 

i 

Dr. Frohman, medical witness called by appellee De- 
Haven, testified over appellant’s objection, that jit was 
his opinion that all the ailments which appellee (jlaimed 
to have suffered since May 16, 1948, were the conse¬ 
quences of injury to appellee’s pituitary gland allegedly 
incurred in this collision. 


This witness, admitting his inability to diagnose and 
treat his patient, referred appellee to a qualified expert in 
the field of endocrinology and neurosurgery to ascertain 
the facts about appellee’s pituitary gland. 

The witness also admitted be possessed only to a fair 
extent the knowledge of neurology acquired in medical 
school (App. 59); that he was a general practitioner, 
and that his testimony on a subject proper only for a 
specialist was not that of a specialist (App. 72). 

Notwithstanding this the Court permitted him jo tes¬ 
tify at great length as to his opinion concerning the ef¬ 
fects upon appellee’s nervous system, endocrine complex 
and the relation of these organs to appellee’s numerous 
ailments. This we think was error as this witnes^ gave 
the only medical testimony offered by appellee DeHaven. 

Error in Denying Appellant’s Motion for a Directed Ver¬ 
dict on the Grounds that Appellee DeHaven Was 
Guilty of Contributory Negligence as a Matter of 
Law. 

Appellee DeHaven testified he saw appellant, obviously 
unaware of the impending collision, approaching h^m at 
a distance of 40 to 50 feet; while appellee’s vehicle was 
not yet in the intersection; was moving about 3 miles 
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per hour; could be stopped by merely lifting his foot 
from the accelerator, and that a mere matter of 2 feet 
would have avoided the collision. 

With full knowledge of these circumstances he pro¬ 
ceeded into the intersection, a distance of 10 or 11 feet, 
and collided with appellant. 

“Under any one of his several versions of his con¬ 
duct, Smallwood was guilty of negligence as a matter 
of law. He attempts to escape the consequences of 
his negligent failure to make the quick stop of which 
he was capable by asserting that under a traffic regu¬ 
lation, introduced in evidence, he had the right of 
way because he was first in the intersection, and that 
the motorman was, therefore, negligent in not yield¬ 
ing to him.” 

“Perhaps, therefore, Smallwood had the technical 
right of way under the traffic regulation. But that 
regulation is not to be construed as an invitation to 
recklessness. Possession of the technical right to 
precedence does not justify negligent insistence upon 
it; * * *” 

Capital Transit Co. v. Smallwood, 82 U. S. App. 
D. C. 228, 229, 162 F. 2d 114. 

Error in Denying Appellant’s Motions for a Directed 
Verdict and for Judgment Non Obstante Veredicto 
or for a New Trial 

For the reasons heretofore stated in Points 4, 5, 6 
and 7 of this brief, all of which had been presented to 
the trial Court in support of the motion for a directed 
verdict and for judgment non obstante veredicto or for 
a new trial, we feel the trial Court erred in denying the 
said motions. 

“As we have said, the ascertainment of this, (heed¬ 
less disregard of the rights or safety of others) in 
the facts of this case, was for the jury and not the 
court. The reason for this is that, at the conclusion 




of the whole case, there is always the opportunity 
to _ set aside the verdict when, in the trial court’s 
opinion, it is contrary to the decided or overwhelm¬ 
ing weight of the evidence # * *. 

“This adds up to no more than a recognition of the 
fact that there are cases in which a verdict i should 
be set aside as against the weight of the evidence, 
but in which the court would not be justified in 
granting, in the present instance, a motion for a 
directed verdict.” 

Cliilds v. Radzevich, 78 IT. S. App. D. C. 23|5, 237. 

“* * * a mere scintilla of evidence is not sufficient; 
the question is not whether there is any evidence, but 
whether there is any upon which a jury can pijoperly 
proceed to find the verdict for the party upon! which 
the onus of proof is imposed; the burden bein^ upon 
the plaintiff to establish the negligence and iinjury 
alleged, if the evidence fails adequately to support 
either element the motion should be granted.”, 

Tobin v. Pmmsylvania R. Co., 69 App. D. (p. 262, 
263, 100 F 2d. 435. 

# a mere scintilla of evidence is not sufficient; 
the question is not whether there is any evidence, 
but whether there is any upon which a juily can 
properly proceed to find the verdict for the party 
upon which the onus of proof is imposed; the burden 
being upon the plaintiff to establish the negligence 
to support either element the motion should be 
granted. The same rule is applicable on a motion 
to set aside the verdict under Rule 50 of the Fed. 
Rules of C. P.” 

Sheumaker v. Cap. Tr. Co. 79 IT. S. App. D. C. 
102, 103. 

“Where the verdict appears to the trial court to be 
against the weight of the evidence, it is noi; only 
within its discretion but it is its duty to set aside 
the verdict on a motion for new trial.” 

Redmond v. Alley, 9 Cal. App. (2) 220, 4$ Pac. 
(2) 971. ! 

“• * * On such a motion it is the dutv of the 


to set aside the verdict and grant a new trial, 


is of opinion that the verdict is against the clear 


judge 
if he 
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weight of the evidence, or is based upon evidence 
which is false or will result in a miscarriage of jus¬ 
tice, even though there may be substantial evidence 
which would prevent the direction of a verdict. The 
exercise of this power is not in derogation of the 
right of trial by jury, but is one of the historic safe¬ 
guards of that right. * * * To the Federal Trial 
Judge, the law gives ample power to see that justice 
is done in cases pending before him, and the re¬ 
sponsibility attendant upon such power is his in full 
measure. While according due respect to the findings 
of the jury, he should not hesitate to set aside their 
verdict and grant a new trial in any case where the 
ends of justice so require * * V’ 

Aetna Casualty & Surety Co. v. Yeatts, 122 F. 
(2d) 350. 

Virginian Railway Co. v. Armentrout, supra. 

CONCLUSION 

It is therefore respectfully submitted that the verdicts 
and judgments entered herein, by reason of the errors al¬ 
leged, be reversed or alternatively that they be set aside 
and remanded with instructions that appellant be pro¬ 
vided with appropriate medical information bearing upon 
appellee DeHaven’s claim of injuries arising out of this 
collision and with such other instructions as to this Court 
may seem proper and appropriate. 

Respectfully submitted, 

Walter J. Cahill 
Irving A. Levine 
927 15th Street, N. W., 
Washington, D. C. 

Attorneys for AppeUant. 
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40S Filed Nov 27 194S Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CLIFFORD DeHAVEN 

Cortaro, Arizona 
and 

Clayton Rose 

3018 Bladensburg Rd., NE. 
Washington 18, D. C. 

Plaintiffs 

v. 


ABIE A. SHER 

2712 Columbia Pike (store) 

1731 South Pollard Street (home) 

Serve Director of Vehicles & Traffic 
Arlington, Virginia 

Defendant 


Civil Action No. 4817—’48 


Complaint for Negligence, Automobile Collision 
(Personal Injuries) 

Count I 

1. On May 16, 1948 in a public highway called Vir¬ 
ginia Ave., SW., Washington, D. C., the defendant negli¬ 
gently operated a Dodge Sedan thru a “Stop Sign” in a 
westerly direction against the plaintiff, Clifford DeHaven, 
who was then driving a truck on South Capitol Street in 
a southerly direction across its intersection with Virginia 
Avenue. 


2. As a result plaintiff was thrown in and about the 
cab of the truck and had a concussion of the brain and 
was otherwise injured, was prevented from working at 
his job, suffered great pain of body and mind, and in¬ 
curred expenses for medical attention and hospitalization 
in the sum of $1,000.00. 

Wherefore plaintiff demands judgment against defend¬ 
ant in the sum of $20,000.00. 

Count II 

1. On May 16, 1948 in a public highway called Vir¬ 
ginia Ave., SW., Washington, D. C., the defendant negli¬ 
gently operated a Dodge Sedan thru a “Stop Sigh” in a 
westerly direction against the plaintiff, Clayton Rose, 
who was then riding as a passenger in a truck on [South 
Capitol Street in a southerly direction across itsj inter¬ 
section with Virginia Avenue. 


409 2. As a result plaintiff was thrown in and about 

the cab of the truck and had two upper arid two 
lower teeth broken and was otherwise injured, h^d his 
wrist watch smashed, suffered great pain of body and 
mind, incurred expenses for medical and dental atten¬ 
tion in the sum of $500.00. 


Wherefore plaintiff demands judgment against defend¬ 
ant in the sum of $7,575.00, and court costs. 


/s/ 


I. H. Halpem 
Attorney for Plaintiff! 
I. H. Halpern 


410 
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Summons in a Civil Action 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Undertaking for $250.00 approved and filed Nov. 30, 
1948. 


HARRY M. HULL, Clerk 

Bv Anne W. Lvddane 
» » 

Deputy Clerk 


CIVIL DIVISION 
Civil Action File No. 4817—48 


CLIFFORD DEHAVEN and CLAYTON ROSE 

Plaintiffs 

v. 


ABIE A. SHER 


SUMMONS 


Defendant 


To the above named Defendant: 

You are hereby summoned and required to serve upon 
I. H. HALPERN plaintiff’s attorney, whose address is 
311 Bond Building, 1406 New York Avenue, N. W., 
Washington, D. C. an answer to the complaint which is 
herewith served upon you, within 20 days after service 
of this summons upon you, exclusive of the day of serv¬ 
ice. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the com¬ 
plaint. 

HARRY M. HULL 
Clerk of Court. 

By Anne W. Lvddane 
Deputy Clerk. 

Date: November 30, 1948 [Seal of Court] 





411 Filed Dec 8 1948 Harry M. Hull, Clerk 
RETURN ON SERVICE OF WRIT 

I hereby certify and return, that on the 30th day of 
November 1948, I received the within summons and com- 
plaint and served a copy of said summons and complaint 
by delivering a copy of said summons and complaint to 
the within named defendant Abie A. Sher by personally 
serving George E. Keneipp, Dir. of Traffic &: Vein, 
Statutory Fee of $2.00 tendered & accepted, 12-6-48. 

W. Bruce Matthews 
United States Marshal. 

I 

By /s/ M. Colowitz, Jr., 

Deputy United States 
Marshal 

Marshal’s Fees—Service $1.00. 

Subscribed and sworn to before me, a 
this day of 



[Seal] 
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SUMMONS IN A CIVIL ACTION 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 

Civil Action File No. 4S17—48 


CLIFFORD DEHAVEN and CLAYTON ROSE 

Plaintiff 

v. 


ABIE A. SHER 
SUMMONS 


Defendant 


To the above named Defendant: 

You are hereby summoned and required to serve upon 
I. II. IIALPERN, plaintiff , s attorney, whose address is 
311 Bond Building, 1406 New York Avenue, N. W., 
Washington, D. C. an ans-wer to the complaint which is 
herewith served upon you, within 20 days after service 
of this summons upon you, exclusive of the day of serv¬ 
ice. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the com¬ 
plaint. 

HARRY M. HULL, 

Clerk of Court. 

Bv /s/ Anne W. Lvddane 
Deputy Clerk. 


Date: November 30, 1948 [Seal of Court] 

Note.—This summons is issued pursuant to Rule 4 of 
the Federal Rules of Civil Procedure. 
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Filed Dec 21 1948 Harry M. Hull, Cler^ 
RETURN ON SERVICE OF WRIT 

I 
I 

I hereby certify and return, that on the day 

of 19 , I received the within suknmons. 

I 

On December 13, 1948 I mailed a copy of the Coinplaint 
and Summons with a letter dated December 10, 1948, a 
copy of which is hereto attached, and I received a Return 
Receipt dated December 14, 1948, which is also hereto 
attached. 

/s/ I. H. Halpern 

Marshal’s Fees—Travel $. Service . 

Subscribed and sworn to before me, this 21st day of 
December 1948. 

HARRY M. HULL, Clerk. 

By /s/ H. B. Dertzbaugh, 

Deputy Clerk. 

* • • • 

414 Filed Dec 27 1948 Harrv M. Hull, Clerk 

Answer and Counterclaim of Defendant to Codint I 

I 

First Defense 

The Complaint fails to state a cause of action upon 
which relief may be granted against this defendant. 

I 

Second Defense 

1. Defendant admits that on, to wit, May 16, 1^48, he 
was crossing South Capitol Street at the intersection of 
said Street and Virginia Avenue, S. W., Washington, 
D. C., when he was in collision with the tractor-trailer 
operated by the plaintiff, who was entering the intersec- 
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tion, traveling in a Southerly direction on said South 
Capitol Street. 

2. The defendant is without knowledge or information 
sufficient to form a belief concerning the injuries and 
damages allegedly suffered by plaintiff. 

3. The defendant denies each and every remaining 
allegation of the Complaint not herein specifically an¬ 
swered. 

Third Defense 

The collision aforesaid and any consequent injuries 
and damages suffered by plaintiff were caused by his 
own negligence and want of due care. 

415 Counterclaim 

Property Damage Due to Negligmce 

Comes now the defendant, Abie A. Sher, by his attor¬ 
ney, and represents to the Court as follow’s: 

1. The plaintiff, Clifford DeHaven, on May 16, 1948, 
negligently operated a tractor-trailer truck through a 
Stop Sign in a Southerly direction on South Capitol 
Street, collided with defendant’s automobile wTdch was 
proceeding Westerly through the Western half of the 
intersection of Virginia Avenue and South Capitol Street, 
S. W., Washington, D. C., damaging said defendant’s 
automobile to the extent of One Hundred Eighty One 
(181.) Dollars. 

WHEREFORE, defendant demands the judgment of 
this Court against the plaintiff DeHaven in the sum of 
One Hundred Eighty One (181.) Dollars plus the costs 
of this suit and reasonable attorney’s fee. 
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Answer of Defendant to Cowrit II 
First Defense 

i 

The Complaint fails to state a cause of actioh upon 
which relief may be granted against this defendant. 

I 

Second Defense j 

i 

1. The defendant admits that on, to wit, May 16, 1948, 
he was crossing South Capitol Street at the intersection 
of said Street and Virginia Avenue, S. W., Washington, 
D. C., when he was in collision with the tractor-trailer 
operated by the plaintiff, DeHaven, who vras entering 
the intersection, traveling in a Southerly directibn on 
said South Capitol Street. 

2. The defendant is without knowledge or information 
sufficient to form a belief concerning the injuries and 
damages allegedly suffered by plaintiff. 

3. The defendant denies each and every remaining 
allegation of the Complaint not herein specifically an¬ 
swered. 

416 Third Defense j 

The collision aforesaid and any consequent injuries 
and damages suffered by plaintiff were caused by his 
own negligence and want of due care. 

/s/ Walter J. Cahill ! 

Walter J. Cahill, 
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Answer of Plaintiff DeHaven to Coionteirclaim 
of Defendant to Cowit 1 

1. The plaintiff DeHaven denies numbered paragraph 
1 of the Counterclaim. 

2. Count 1, Paragraph 1 is incorporated by reference. 

/s/ I. H. Halpern 

Attorney for Plaintiffs 


418 Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action for injuries sustained by plaintiffs as a result 
of a collision on Va. Avenue and So. Capitol, about noon, 
May 16, 194S, streets dry, between vehicle operated by 
De Haven and in which Clayton Rose was a passenger 
and the vehicle of Abie A. Sher. 

Plaintiffs claim that they were proceeding south on 
So. Cap. St.: had stopped for stop sign at Va. Ave. 
were proceeding across Va. Ave. when the vehicle was 
struck on the left front side by vehicle of deft, operating 
on Va. Ave., from east to west, which failed to stop at 
the stop sign before entering So. Cap. St. Plaintiff De. 
Haven claims he stopped for stop sign. Negligence 
claimed is failure to stop at stop sign, failure to main¬ 
tain proper lookout, failure to give full time and atten¬ 
tion to operation of vehicle, failure to yield right of way. 

Plaintiff De Haven claims permanent injury of pitui¬ 
tary gland as a result of the accident, namely, that it 
was caused or aggrovated as a result of the injury. 

Plaintiff Rose claims chipped tooth. 
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Plaintiff De Haven claims doctors’ bills, hospital bills 
and x-rays aggregating $750.00, also loss of work ht the 
rate of $60.00 to $90.00 a week aggregating approxiniately 
$3000.00. 

i 

Plaintiff De Haven also claims reimbursement fo t trip 
to Arizona. 

i 

Plaintiff Rose claims receipt of estimate of $150.QO for 
repairing chipped tooth, also costs of wrist watcfy, ap¬ 
proximately $75.00. j 

Defendant admits collision between the two vehicle^ and 
that defendant did not stop at the stop sign controlling 
east-west traffic and assigns as reason therefor that sign 
was in tree box and was concealed or obscured. Further, 
defendant claims that the plaintiff did not stop at the 
stop sign controlling south-bound traffic. Defendant 
claims collision occurred after defendant was 2/3 across 
So. Cap. St. and approximately 4 feet south of the ijiorth 
curb of Va. Avenue and that plaintiff entered the inter¬ 
section after defendant was one-half way across. De¬ 
fendant admits that plaintiff, De Haven, went to Provi¬ 
dence Hospital where bis rib and chest were taped. De¬ 
fendant admits De Haven w T ent to Arizona. Defendant 
states that De Haven returned to Roanoke and obt4ined 
a job with the Carolina Motor Express Lines. Defendant 
denies that his negligence, if any, caused the collision or 
injuries and states that the negligence of the plaintiff 
De Haven or the contributory negligence of De H^ven 
was responsible for the accident. 

419 It is stipulated that traffic regulations, hospital 
reports, employment record of De Haven, majy be 
received without formal proof subject to test of material¬ 
ity and relevancy. 

Defendant claims that the plaintiff De Haven waS in¬ 
jured in Aug. 1949 and was struck in the head with a 
piece of steel. 
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Defendant denies loss of time or injuries caused by 
him. 

Defendant has a counterclaim amounting to $181.00 
constituting damage to defendant’s automobile. 

Plaintiff denies any responsibility for any damage done 
to deft’s, vehicle. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 
the following stipulations unless modified by the Court 
to prevent manifest injustice: 

Dated August 14, 1950. 

/s/ R. B. Keech, 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 

470 Filed Oct 5 1950 Harry M. Hull, Clerk 

Motion to Compel Production of Documents. 

Comes now the defendant, by his attorney, and moves 
this Court to order plaintiffs to produce and permit the 
inspection and copying, at a time and place to be de¬ 
termined, of the following documents: 

(a) The report of Providence Hospital physician who 
examined or treated plaintiff DeHaven on May 16, 
1948, 

(b) The report of Eastern Dispensary and Casualty 
Hospital physicians who examined or treated plain¬ 
tiff DeHaven in the year 1949, 

(c) The report of Dr. Bernard J. Gurwin concern¬ 
ing his examination and treatment of plaintiff De¬ 
Haven. 
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(d) The report of Dr. John P. Gallagher concerning 

his examination and treatment of plaintiff De- 

Haven. 

(e) The report of Dr. I. Phillips Frohman concerning 

his examination and treatment of plaintiff De- 

Haven, and 

(f) The report of Providence Hospital physician who 
examined or treated plaintiff Hose on May lp, 1948, 

for the following reasons: 

1. This course provides the most expeditions and 
economical procedure. 

2. The information contained in the aforementioned 
documents is necessarv to a proper defense of the action. 

3. Several requests for the production of thfe said 
documents have brought neither the production of 

471 the documents nor a refusal to produce ther|i until 
this date, October 5, 1950, defendant was informed 
the documents would not be voluntarily produced. 

4. The alternative procedure, by subpoena and deposi¬ 
tion, is costly and time consuming. 

5. Defendant is, and at all times has been, willing to 
supply plaintiffs with a copy of the medical report of 
defendants medical examiner on his examination of plain¬ 
tiff DeHaven. 

/s/ Walter J. Cahill 

Walter J. Cahill i 
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479 Filed Nov 8 1950 Harry M. Hull, Clerk 

Order 

This cause came on for hearing on defendant’s motion 
to compel production of documents, opposition of plain¬ 
tiffs, and after oral argument, upon consideration thereof, 
it is by the Court this 7th day of November, 1950, 

Ordered that the motion to compel production of docu¬ 
ments be, and the same is hereby, denied. 

/s/ Burneta Shelton Matthews 

Judge. 

• • # • 

480 Filed Dec 7 1950 Harry M. Hull, Clerk 
Motion to Strike Complaint, or to Dismiss This Action. 

Comes now the defendant, Abie Sher, by his attorney, 
Walter J. Cahill, and moves this Court to strike the Com¬ 
plaint of the plaintiffs or to dismiss this action upon the 
following grounds: 

1. Plaintiffs have willfully failed to answer Interroga¬ 
tories under Rule 33 properly served upon them Novem¬ 
ber 1, 1950. 

2. Plaintiffs have consistently failed or refused to 
conform to the Federal Rules of Civil Procedure in every 
instance where such rules were involved in this action; 
the record discloses the following 

Defendant’s Motion for Security for Costs, served by 
mail August 17, 1950. 

Plaintiffs Opposition thereto, served by mail fourteen 
days later, August 31, 1950. 

Defendant’s Motion to Compel Production of Docu¬ 
ments, served by mail October 5, 1950. 
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Plaintiffs Opposition thereto, served by mail thirteen 
days later, October 18, 1950. 

Defendant’s Motion to Stay Trial, served by mail Oc¬ 
tober 5, 1950. | 

Plaintiffs Opposition thereto, served by mail! thirteen 
days later, October 18, 1950. 

Defendant’s Request for Admissions in ten days, served 
hv mail October 19, 1950. 

i 

Not answered by plaintiffs. Twenty Eight days later, 

i 

November 17, 1950, the Court verbally ord'ered the 
481 plaintiffs to make answer to the aforesaidj Admis¬ 
sions by December 1, 1950. To December 5, 1950, 
no Answer to these Admissions have been receivjed. 

Defendant’s Motion for Summary Judgment, served by 
mail November 7, 1950. 

Plaintiffs filed no Opposition thereto, appeared jfor oral 
argument ten days later, November 17, 1950. 

Defendant’s Interrogatories under Rule 33, served by 
mail November 1, 1950. I 

No Answers thereto received to December 5, 1^50, and 
no objections filed. 

/s/ Walter J. Cahill 
Walter J. Cahill 

Attornev for Defendant. 


482 Piled Jan 9 1951 Harry M. Hull, Clerk 

I 

Order. 

i 

This cause came on for hearing on defendant’s Motion 

to Strike Complaint or Dismiss this Action, an<j! after 

oral argument, upon consideration thereof, it is bv the 

Court this 5th dav of Januarv, 1951, 

- • 7 
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ORDERED that defendant’s Motion aforesaid be, and 
it is hereby, denied: 

IT IS FURTHER ORDERED that plaintiff Rose file 
sworn answers to the defendant’s Interrogatories, di¬ 
rected to him in this cause, within five days from the 
date hereof: and that plaintiff DeHaven file sworn an¬ 
swers to the defendant’s Interrogatories and defendant’s 
Admissions, directed to him in this cause, by the 19th 
day of January, 1951: 

AND IT IS FURTHER ORDERED that plaintiff De- 
Haven shall be examined by defendant’s physicians, after 
discharge from his present hospitalization, and at least 
ten days before trial of this cause. 

/s/ R. B. Keech, 

Judge. 

• • • • 

4S3 Filed Feb 16 1951 Harry M. Hull, Clerk 

Motion to Strike This Complaint or to 
Dismiss This Action 

Comes now the Defendant, Abie Sher, by his Attorney, 
Walter J. Cahill, and moves this Court to strike the 
Complaint of the Plaintiffs or to dismiss this action upon 
the following grounds:— 

(1) Plaintiffs have wilfully failed to answer Inter¬ 
rogatories under Rule 33, properly served upon them 
November 1, 1950, in disregard of the order of this 
Court of January 26, 1951, signed February 14, 1951. 

(2) Plaintiff DeHaven has wilfully failed and re¬ 
fused to answer Admissions served upon him October 
19, 1950, which said Admissions were, by the Court, 
ordered to be answered by February 12, 1951; or to file, 
in lieu of said admissions, a detailed medical statement 
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from his physicians, stating the reasons why he is physi¬ 
cally unable to make such answer. 

(3) The answers to Interrogatories and Reply to the 
Request for Admissions, filed by Counsel for Plaintiff 
DeHaven, are not responsive to the said Interrogatories 
and and Request for Admissions, nor are they conform¬ 
able to the aforesaid order of this Court. 

i 

/s/ Walter J. Cahill 

Walter J. Cahill 

* * * • 


485 Filed Apr 3 1951 Harry M. Hull, Clerk 

Order 


Upon consideration of defendant’s motion t<j> strike 
this complaint or to dismiss this action, after argument 
in open court, it is, by the Court, this 2nd day of April, 
1951, 

I 

ORDERED That upon plaintiffs’ furnishing thj? names 
and addresses of the physicians and dentists who treated 
the plaintiffs to counsel for the defendant, the motion 
be and the same is hereby denied. 

/s/ R. B. Keech 
Judge 

# • • • ! 

i 

i 

488 Filed Jun 27 1951 Harry M. Hull, Clerk 

Verdict and Judgment 


This cause having come on for hearing on fqe 25th 
day of June, 1951, before the Court and a jury <(>f good 
and lawful persons of this district, to wit: 
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Gladys M. Motem 
Fred R. Hutton 
William A. Baiardo 
Joseph Sturiale 
Eva B. Deeter 
Charlotte E. Byers 


William H. Weyrich 
Gladvs E. Allwine 
Thomas S. Rados 
Annie T. Hoston 
John E. Allen 
John B. Clemmons, Jr. 


who, after having been duly sworn to well and truly try 
the issues between Clifford DeHaven and Clayton Rose, 
plaintiffs and Abie A. Sher, defendant, and after this 
cause is heard and given to the jury in charge, they 
upon their oath say this 27th day of June, 1951, that 
they find the issues aforesaid in favor of the plaintiff 
Clifford DeHaven and that the money payable to him 
by the defendant by reason of the premises is the sum 
of eighteen thousand ($ 18,000.00 ) dollars, and they fur¬ 
ther find in favor of the plaintiff Clayton Rose and that 
the money payable to him by the defendant by reason 
of the premises is the sum of two hundred and fifty 
{$250.00) dollars, and on the counter-claim they find in 
favor of the plaintiff Clifford DeHaven-. 

WHEREFORE, it is adjudged that said plaintiff Clif¬ 
ford DeHaven recover of the said defendant the sum of 
eighteen thousand ($ 18,000.00 ) dollars and that said 
plaintiff Clayton Rose recover of the said defendant the 
sum of two hundred and fifty ($250.00) dollars together 
with costs. 

HARRY M. HULL, Clerk 
By /s/ Dorothy M. Barrick 
Deputy Clerk 

By direction of 
James R. Kirkland 
Judge 
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489 Filed Jul 7 1951 Harry M. Hull, Clerk 

Motion for Judgment Non Obstante Veredicto 
or Alternatively for New Trial. 

Comes now the defendant by his attorneys, Walter J. 
Cahill and Irving Levine, and moves the Courf; for 
judgment non obstante veredicto, in the above entitled 
action, or alternatively for a new trial for the reasons 
hereinafter set forth: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of th^ evi¬ 
dence. 

3. The verdict is excessive and not supported b^ sub¬ 
stantial evidence. 

4. The verdict is based upon sympathy or prejudice 
or speculation. 

5. The Court erred in admitting bills for treatment 
of diseases of plaintiff De Haven. 

6. The Court erred in ruling plaintiff DeHaven was 
not competent to distinguish bills for disease froiri bills 
for treatment of alleged injuries. 

7. The Court erred in admitting the bill addressed to 
“Liberty Mutual”, a widely advertised insurance j com¬ 
pany, and this error was highly prejudicial to defendant. 

8. The Court erred in granting, over defendant^ ob¬ 
jection, plaintiffs’ instruction numbered 2. 

9. The Court erred in denying defendant’s request 
that plaintiffs’ entire original instruction numbered 3 be 

given the jury. 

490 10. The Court erred in permitting plaintiffs’ 
physician, a general practitioner, to testify as an 





expert in the highly specialized matters of neurology and 
endocrinology. 

11. The Court erred in denying defendant’s motion 
for a directed verdict on the grounds that plaintiff De- 
Haven was guilty of contributory negligence as a mat¬ 
ter of law. 

For such other and further reasons as will be adduced 
at the oral argument. 

/s/ Walter J. Cahill 
Walter J. Cahill 

• • # # 

491 Filed Jul 23 1951 Harry M. Hull, Clerk 

Order Denying Motion for Judgment N. 0. V. 
or for a New Tried 

This cause came on to be heard the 20th day of July, 
1951, upon the Defendant’s Motion for Judgment Non 
Obstante Veredicto or Alternatively for New Trial, and 
upon consideration thereof, the Points and Authorities 
submitted in support of the Motion, the Points and 
Authorities in Opposition to the Motion filed by the 
Plaintiffs, and tin* argument by counsel on both sides in 
open Court, it is, by the Court, this 23rd day of July, 
1951, 

ORDERED, That the Motion for Judgment Non Ob¬ 
stante Veredicto be and the same is hereby denied, and 
it is 

FURTHER ORDERED, That the Motion for a New 
Trial be and the same is hereby denied. 

/'s/ James R. Kirkland 
Judge 
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492 Filed Aug 17 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 17th day of August, 1951, 
that ABIE A. SHER hereby appeals to the United States 
Court of Appeals for the District of Columbia frjom the 
.-judgment of this Court entered on the 23 rd day ojf July, 
19 51 in favor of CLIFFORD W. DEHAVEN and CLAY¬ 
TON ROSE against said ABIE A. SHER. 

/ s/ Walter Cahill 

Attorney for appellant 
Sher 

927 - 15th Street N.'Vf. 

* * * • 

12 Clifford Wilson DeHaven 


Direct Examination 

# • • # 

Q How old are you, Mr. DeHaven? A 38. 

• • • • 

I 

Q What is your usual occupation? A Truck driver. 

• • • • 

Q Directing your attention to May 16, 1948, whkt was 
your employment at that time? A General faking 
Company. 

13 Q What were you doing? A Driving $ trac¬ 
tor-trailer. 

Q Were you so engaged on that day? A YesJ sir. 

Q Did there come a time on that day when you were 
proceeding on South Capitol Street? A Yes, sir. 

Q Tn what direction were you going? A Soutl^. 
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Q About what time of the day was it? A I was due 
to leave the bakery at 1 o’clock. I will say it was 
somewhere between 1:15 and 1:30. 

• • • • 

Q On this trip to Rice Bakery, did there come a time 
when you approached Virginia Avenue? A Yes, sir. 

t t • t 

14 Q * * * Was there any control of traffic there? 
A Oh, stop signs on all four corners. 

Q There was a stop sign on all four corners? A 
Yes, sir. 

• • • # 

Q How wide was South Capitol Street? A About 
40 foot wide. 

Q And how wide was Virginia Avenue? A About 30. 
Q And in what lane of South Capitol Street were 
you driving? A Right. 

Q About how far from the west curb? A I wasn’t 
over 2 or 3 feet from the curb. 

Q Was there any impediment or anything to get in 
the way of vour vision at this intersection? A Yes, 
the bank on the left. You couldn’t see—the bank and a 
fence. 

15 0 The bank notwithstanding, how far from the 
stop sign could you see up Virginia Avenue to 

your left? A I would say twro-thirds of the block. 

Q Two-thirds of the block. WTiat did you do when 
you approached this stop sign at Virginia Avenue? A 
T stopped. 

Q WTiat kind of stop did you make? A Complete 
stop. 

Q Then what did you do? A I looked to my right. 
It was clear: no traffic whatsoever. T looked to my left. 
T sav r this car half a block further aw r av up the street. 

O Now. which oar was that, as it turned out to be? 
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A It turned out to be Mr. Sher’s. I believe it -yras ’40 
or *41 Dodge. 

Q And that was how far away when you fi^st ob¬ 
served it when you stopped? A He was a godd half 
block away. 

Q Then what did you do? A Put my truck in low 
gear and started. Saw a colored man walking across 
the street, coming north on South Capitol, and I s^w him 
turn and run real fast back to the south curb, and then 
is when I saw the car coming, and I threw on my brakes 
and stopped, but before I could relax myself it hit the 
truck. 

16 Q How far from the intersection wap Mr. 
Sher’s car when you saw this colored pedestrian 

running back to the curb? A He was probably 10 foot 
from the cross-walk. 

Q Where was the stop sign with reference to his po¬ 
sition then? A The stop sign was probably behind him. 

Q Had he passed the stop sign already? Aj Yes, 
sir. 

Q Was he slowing up when you sa-w him? 4 No, 
sir. 

Q Did he ever slow up? A No, sir. 

Q Were any skid marks left by his vehicle? A No, 
sir. 

Q Well, what happened? A He hit the left front 
wheel bumper of my truck with the right part <pf his 
radiator and right fender and he knocked my tractor 
around 4 or 5 foot. I was stopped and my trailer was 
sitting straight and my tractor was cocked around, and 
his car—my tracks showed a slide right from the begin¬ 
ning—what I mean, it wasn’t pushing or nothing. }t slid 
around—the tracks of the truck. 

If I had been going any speed moving forward at 
all, it would have left an angle and the whole trailer 
would have been turned, too. The tractor part was 

17 knocked around 4 or 5 foot. 
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• • • • 

Q How fast were you going at the time you were 
struck? A Well, I was sitting still at the time I was 
struck. I just had come to a stop, because I didn’t have 
time to relax myself from standing up on the brakes. 

Q Was there any traffic coming to your right during 
this interval when the accident occurred? A No, sir. 

Q Was there a sufficient width of street for him to 
have passed around the front of you? A Well, he 
could have got around me. He could have moved over 
2 feet and missed me if he had been looking. He wasn’t 
looking. 

Q What was the extent of damage to the tractor of 
your unit that you were driving? A Well, the frame 
was bent, the front wheels—the tie rod was bent, and 
the radiator—knocked all the water out of it, and the 
fog lights were knocked off the bumper. 

Q When this impact occurred, what happened to 
you? A Well, I just had my arm out the door and it 
slammed up against the side of the truck—the side 
IS of the door, and it hurt me under the arm 
here and hurt my left temple. The truck isn’t 
fixed like a car, and they are all metal inside, and the 
least little lick, or anything like that, it hurts pretty 
bad. What I mean, you can be just getting in only and 
knock yourself. It isn’t like getting in a car. 

Q Well, would you judge this to be a severe blow 
or a gentle blow? A Yes, sir: it was a pretty hard 
blow. 

Q What was the main effect upon you after you were 
struck as you said? A Well, I got out of the truck, 
and the children was crying. Mr. Sher was getting them 
out of the car, and I walked over—put one of his chil¬ 
dren on the side—and I reached out to rub the child 
on the head. T could see the head but I couldn’t feel it. 
So then T realized T was hurt, and I thought to myself 
T’d better get out of the street before I stagger in front 
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of a car, so 1 went over to the curb, and that’s where 
I stood, and that’s where the police picked me up and 
took me to the hospital. 

• • # • 

19 Q Did Mr. Sher make any statement i^i your 
presence as to how the accident happened? A 

Mr. Sher first said he stopped at the stop sign, ajnd the 
colored man who was walking across the streei said, 
“No, you didn’t stop for the stop sign.” He said, “If 
I hadn’t stopped like I did—” 

Q What did Mr. Sher say? A Then he admitted he 
didn’t stop at the stop sign. He said the childre^ were 
fighting in the back seat and he and his wife! were 
reaching around to stop them, and he must havei come 
right through the stop sign. 

Q Did Mr. Sher sutler any injuries? A No, sir; not 
that I noticed. His wife’s right shoulder brokje the 
windshield, and he told me—he didn’t send her to the 
hospital then. He sent her in a cab and sent her home, 
but he told me later next week she had to go to the 
doctor to go for the shoulder—the next night, I think. 

Q Now, the police came on the scene and they made 
an investigation, didn’t they, Mr. DeHaven? A Yejs, sir. 

Q How did you feel? A Well, my head wa^ just 
hurting. Under my arm was hurting. My head was 
hurting pretty bad. 

20 Q Did you want to go to the hospital? A 
They asked me if I wanted to go to the hospital. 

I said, “I don’t know. I’m hurt pretty bad.” ! 

They went on and investigated the accident. 

He came back. He said, “What do you think about 
going to the hospital?” 

I said, “I’d better go. I think I am hurt worse; than 
I think I am.” | 

Q So you were taken to Providence Hospital!? A 
Yes, sir. | 
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Q What was done for you there! A The doctor 
examined me and he gave me about three pills, I think 
it was, and said, “That ought to knock your headache.” 
He said, “You go home, but if you feel sick in the morn¬ 
ing,” he said, ‘‘go to your private doctor.” He said, 
“Don’t come back here.” 

Q Do you know what, if anything, happened to Rose 
in this accident? A Yes, sir. He complained about 
some teeth being broken and his wrist wrntch being 
broken. 

Q Did you see the wrist watch? A Yes, sir. 

Q What was the nature of its damage? A The crys¬ 
tal was broken. In other words, it looked to me like 
the truck has a little lever that you pull over to 

21 put in reverse—in other words, just a half inch 
long or so on the gear shift—and it looked to me 

like it jammed into the gear-shift lever. 

Q His watch was smashed? Is that what you are 
trying to tell us? A Yes. 

Q Now, Mr. DeHaven, prior to this accident what 
was the state of your health? A I thought it was 
pretty good. 

Q What was the last illness you had prior to this 
accident ? A 1945. 

Q And what did you suffer from then? A Pneu¬ 
monia. 

Q Did you have any ill effects of it after you were 
released by your doctor? A No, sir; I went back to 
vrork. 

Q What was your working record after 1945? Did 
you miss much time? A I went back to wrnrk later on 
in the summer and fall and I worked straight through 
until this accident happened. I remember losing one 
night for General Baking Company. 

Q Is that the only time you missed for Gen- 

22 era! Baking? A Yes. 




Q How long had you worked for them prior 
to this accident? A I went to work for them Mjay 12 
the year before. 

Q Before that what was your record? A I Wasn't 
off any. I went to work for Quality Homes along about 
J anuary. 

Q Prior to 1945, when was the last illness yoji had 
before then? A In '41 I had ulcers of the stomach. 

Q Were you treated for them? A Yes, sir. 

Q And as a result of that treatment did yoq re¬ 
cover? A The doctor told me to quit smoking fnd I 
wouldn't have no trouble, and I quit smoking and I 
didn't have no trouble. 

Q Now, from 1941 until the time of the accident, were 
there any other illnesses that you had? A Nothing; 
just pneumonia. 

Q At the time of the accident how much did you 
weigh, Mr. Deliaven? A 233. 


• • • • 

23 BY MR. LOVE: j 

Q What were your average weekly earn in hs as 
a truck driver prior to the accident? A Well, I was 
guaranteed $60 a week—in other words, $1.25 an iiour, 
with a guarantee of 48 hours, time and a half lover- 
time, and my checks would run anywhere from $lj50 to 
$100. T would say around $70 or $75 average. 

Q Prior to this accident, Mr. DeHaven, did you suf¬ 
fer any headaches? A Yes, sir. 

Q Prior to the accident? A Before the accident? 

Q Yes. A No, sir. 

Q Had you suffered any acute headaches before the 
accident? A No, sir. The only time I would ever have 
a headache, when I was running to Florida and dr|ve a 
week or two and sleep a long time, I would get up with 
a headache. 
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Q Did you have trouble with your eyes prior to the 
accident? A No, sir. 

Q Did you ever have any stomach trouble after 
treatment for the ulcers in 1941? A No, sir. 

24 Q Have you ever been advised by a doctor 
that you had high blood pressure or a cardio¬ 
vascular disorder? A No, sir. 

Q What was the general state of your health? A I 
thought it was good, myself. 

Q Following the day of the accident, did you seek 
medical attention? A Yes, sir. 

Q Whom did you see? A Dr. Frohman. 

Q Frohman? A Yes, sir. 

Q And what did he do for you? A He X-rayed my 

chest and my head and gave me heat treatment for my 

chest and gave me some kind of pills or something for 

my head. 

Q Was your head still aching? A Yes, sir. 

Q Did anything further develop in your physical con¬ 
dition after that? A Yes, sir. My eyes got blurry. 

Q How long after the accident was that? A Two 
or three days. It just looked like it was going to snow 
all the time. The sun was shining; it was just like a 
cloudy day to me. 

25 Q Was that a continual condition or "was that 
just once in a while? A No; it would come 

and go. 

Q When it was those days that you were not suffer¬ 
ing from the blurring of the eyes, could you see all 
right then? A Yes, sir. 

Q WTiat about the headache? Did it persist? A It 
stayed with me all the time. 

Q Did Dr. Frohman take you or refer you to any 
other doctors or specialists? A Yes, sir. He sent me 
to Dr. Gallagher and he sent me to an eye doctor—I 
have forgotten his name. 
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Q After that did he prescribe any particular treat¬ 
ment for you? A Yes, sir. 

Q What was that treatment? A Some kind oi shots. 
Q What was that? A He sent me to Providence 
Hospital to take X-ray treatments and take sonje kind 
of shots. He gave me X-ray treatments in the temples. 
Q After the accident were you able to work? A 'No, 


Q How long were you off from work? 
month. 


About a 


26 Q Did there come a time when you did back 
to work? A Yes, sir. 

Q Where did vou work then? A I went back to 

* i 

General Baking Company. 

Q How long did you stay? A About three weeks. 

Q Why did you leave? A Well, the truck just felt 
like it was running sideways with me. I felt like it 
was dangerous. T just felt like it was running in the 
left lane of the road all the time. I just felt like it 
wasn’t safe to me at to the public, and I quit. 

Q What was the condition of vour head then? A I 
still had the headache, a bad headache. 

Q How was your chest? Was that improve^? A 
Yes. That improved. 

Q Now% what did you do after you resigned from 
your job with General Baking? A Well, I stayed 
around a week or two and got my brother—wrotte my 
brother a letter. Then T w T ent to Arizona. 

• • • • 

27 Q How did you get there? A I picked up 
eight guys to share expenses and drive. 

Q Did you drive the whole distance? A No, sir. I 
had one man drive me from West Virginia clein to 
Oklahoma City. He was a truck driver and drove for 
Hoover Lines. 
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• # • • 

28 Q What was your condition while you were 
there? A Still had the headache all the time. 

Q Were you able to work? A No, sir. 

Q How long did you stay near Tucson, Arizona, with 
your brother? A I stayed there—I got there in July, 
until, I believe it was, the last part of February. 

• • • • 

Q During that period of time did you make any 
money while working? A I made around one hundred 
fifty or seventy-five dollars. 

• • • • 

29 Q What was vour physical condition while you 
were there? A I just kept the headache just all the 
time. Some days it would be just a blinding headache. 
It would nearly kill me. 

• • • • 

Q Now, when you returned to Washington in Feb¬ 
ruary of 1949. how much did you weigh then? A 
Around 150 pounds. 

• • • t 

30 Q When you returned to Washington were you 
able to find employment and go to work? A I 

wa«n’t looking for employment. I went to Dr. Frohman. I 
told Ivin ho had f o do something about my headache. I was 
iust on starvation. I wasn’t able to work. I wanted 
him to got me in shape to work. My head was hurting 
so bad T couldn’t work, and T couldn’t make a living, 
oither. 

0 What was the condition of your eves during this 
period? A My eyes—My left eye was getting worse, I 
thought. 

Q Did there come a time, after you returned from 
Arizona, that you needed further hospitalization? A 
Yns, sir. 
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Q What happened on that occasion? A Froh- 
man gave me some pills to take for the headache, and 
sometime in the morning I woke up and I had just a 
sick headache—just all to pieces. I went in thfe bath¬ 
room and X was heaving, trying to vomit. I cjouldn’t 
vomit anything. I was just heaving and I blacked out 
and fell and cut my eye, and when I come too then I 
taken one of the pills and went back to bed, and, 

31 of course, I dressed my eye and taken one of the 
bills and went back to bed and went back to sleep. 

And I woke up—they woke me up around 8 o’clock 
to ask me if I wanted some breakfast; and I told them 
no, I didn’t want any breakfast. I drank a cup of coffee 
and I taken a couple of swallows of coffee and it seemed 
like it hit me and wanted to come back up, and I went 
to the bathroom and vomited pure blood. 

Q Yon got in touch with your doctor then? A[ Yes. 
They called Dr. Froliman. 

Q What did he order? A He told them to ^et me 
to Casualty Hospital as quick as they can. 

Q How long did you stay at Casualty Hospital at 
that time? A T believe it was nine or ten days. 

Q After you were released from Casualty, wei*e you 
able to go to work then ? A No, sir. 

Q WTiat was your trouble then? A Still h^d the 
headache. 

Q TTad yon any other stomach troubles from 1941, 
the time you had the ulcers, up until this time? A No, 
sir. 

Q When did you resume regular emplojnnent, 

32 Mr. DeHaven, following this accident? A Well, 
T went back to Roanoke after T got out (|>f the 

hospital. T went back to Roanoke. This pretty good 
friend of mine, Ted Ross, was manager of the Carolina 
Motor Express Idnes, and I told him about my Condi¬ 
tion—tho headache—and told him I wouldn’t be able 
to work regular and would appreciate anything he could 
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give me to help me. So he just let me kind of go as I 
wanted to, you know—take a city truck out or unload 
one right there on the platform—just whatever I felt 
like— 

Q When was that, Mr. DeHaven? A That was—it 
must have been July or August. 

Q Of what year? A Of ’49. 

• • • • 

34 Q Did you have the headache before the injury 
which you received at Pulaski? A Yes, sir. 

Q Have you had it since? A Yes, sir. 

Q Now, there came a time when you left the employ 
of the Carolina Transport? A Yes, sir. 

• • • • 

Q What kind of work did you do then? A Taken 
a lighter job, driving for Magic City Sandwich Com¬ 
pany. 

Q During all that time did you get any relief from 
these headaches? A No, sir. 

35 Q Have you been relieved to any extent now? 
A Yes, sir. 

Q Where did you receive this relief? A At the 
University of Virginia Hospital. 

Q And how did you get there? A Well, I went to 
Jefferson Hospital. 

Q That is at Roanoke? A Yes, sir; and they sent 
me to University of Virginia. They operated on me, 
and when they operated I got relief from the headache. 

• • • • 

A Dr. Frohman and Dr. Morris. 

Q What is the condition you are suffering from 

36 now? A W r ell, now X am—I don’t know—just 
weak and just—what they done, they cut all the 

nerves on my left side and just left me feeling funny. 
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Q Now, as a result of those injuries, Mr. ideHaven, 
you lost over a year’s work; is that right? A ^Tes, sir. 

Q And your earnings before the injury were Approxi¬ 
mately how much on an average? A Around seventy, 
seventy-five dollars. I will say it averaged that. I don’t 
think I made that every week. 

Q What were vour earnings on an average with Caro¬ 
lina Trucking? A Carolina Trucking—I went there 
making $48 a week, and when I left it was $52.80. 

Q And what were your average earnings Ayith the 
sandwich company? A Oh, about maybe $35 a week— 
something like that. 

Q What would your earnings be as driver of a 
tractor-trailer? A Right now it would be aroupd $125 
a week. 

Q Now. as a result of these injuries and the jnedical 
and hospital treatment you have received since that time, 
have you incurred any medical expenses? A Yes, sir. 

• • • • 

37 MR. CAHILL: We wfill object to the intro¬ 
duction of the medical bills on the ground that 

they are for general medical treatment and not as a 
result of the accident. 

• # « • 

38 THE COURT: I will overrule it 

• • • • 

39 Q Mr. DeHaven, I hand you this packet of 
papers and ask you if you can identify them. 

(Plaintiffs Exs. 1 to 11). A Yes. 

Q As bills in connection with the medical an]d hos¬ 
pital service you have received since the day bf the 
accident? A Yes, sir. 

7 i 

MR. LOVE: I introduce in evidence as Plaintiffs’ 
Exhibit 1 statement of Dr. Frohman for $265. 

THE COURT: That will be received, subject to the 
bench conference we had. 
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• • • • 

41 Q Now, Mr. DeHaven, I introduced in evidence 
a statement of the University of Virginia for $19. 

Was there any additional medical expense at that insti¬ 
tution 1 ? A Yes. 

Q What is the amount of the bill there? A It is 
four hundred some dollars. I won’t say how much. 
It is over four hundred. 

• • • • 

42 Q WTiat would you say would be the aggregate 
amount of other expenses that you have had for 

medical treatments which are not covered by these bills? 
A I will say two hundred, two hundred fifty dollars. 

• • • • 


Cross-Examvnation 
BY MR. CAHILL: 


Q Can you tell the jury when you authorized the 
filing of the suit? A I think it was about Thurs- 
43 day after the accident that Mr. Sher gave per¬ 
mission to sue. 

Q You do not need permission from Mr. Sher to file 
suit, Mr. DeHaven. When did you authorize filing of 
the suit? That is what I would like to know. A I don’t 
remember. 

Q Was it shortly after the collision or was it in the 
fall or in the winter after the collision? A I couldn’t 
tell you when it was. 

• • • • 

48 Q How far had you moved from the time you 
stopped to the time that you saw Mr. Sher the 
second time? A Well, just crossed the cross-walk. At 
the time I saw him I don’t think I had come out in the 
street yet. 
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Q You were not in the intersection, then, when you 
saw him the second time? A No, sir. 

Q When you saw him the second time where Was he? 
A lie was right at the cross-walk. 

Q He was coming westerly? A Yes, sir. 

• • • • 

49 Q You estimate he was about 40 feet t<p your 
left at the time you realized he was not going to 

stop? A I think that would be it. 

Q At that time, Mr. DeHaven, how fast weije you 
traveling? A I was in low gear. The truck won’t do 
over 5 miles an hour in low gear, and I couldn’i have 
picked it up 5 miles an hour in the distance that I had 
to do it in. 

• • • • 

50 Q Did you feel confident when you saw him 
that time that he was not going to take any steps 

which would prevent him from running into your tractor? 
A That’s right. 

• • • • 

51 Q I understood you to testify here that] your 
eyes were blurry after this collision? A Y^s, sir. 

• • • • 

Q How long after the collision did it continue? A 
Well, the blurriness didn’t start at the collision. It 
started in the next week after the collision. 

• # * • 

52 Q And how long after it began did it continue 

bothering vou? A Well, it looked like when I 
* 

would wake up in the morning it would be pretty bad. 
It would last two or three days and then it woul(i ease 
off. 

• • • • 

Q For what period of time did you suffer frojm it? 
A Until T was operated on at the University of| Vir¬ 
ginia. 
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Q Yon were operated on down there when? A I 
was operated on down there December. 

Q 1950? A Yes, sir. 

* • • • 

53 Q Did there come a time shortly after this col¬ 
lision, Mr. DeHaven, when you sought an oper¬ 
ator’s permit in Virginia? A Yes, sir. 

Q When was that? Do you recall? A Well, I be¬ 
lieve it was right in the next month—a couple of weeks— 
something like that—maybe a month. 

Q Did they interrogate you about your physical con¬ 
dition? A No. They give you a card and you fill it 
out. They don’t ask you. 

Q There are questions on that, are there not? A 
Yes, sir. 

Q I show you a photostat of a record, Mr. DeHaven. 
Is that your signature? A Yes, sir. 

• • • • 

54 Will you read the questions and answers there? 
A I am not capable of reading them. 

Q You mean your vision is such that you can’t see 
them? A No. I couldn’t pronounce the words. 

Q “Question No. 1. Is your vision impaired in any 
way?” 

The answer is, “No.” 

The date of this is June 23, 1948. Was that your 
answer at that time? A Yes. 

Q That is, you had no impairment of vision in any 
way? A That’s right. 

Q “Question 2. Do you have any physical disability?” 
The answer is, “No.” 

55 Was that your answer? A That’s right. 

• • • • 

At this time did you have blurring attacks? A Not 
the day T got the license, no. 

Q At any time shortly before or thereafter? A Yes. 
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Q Did you understand the question, “Is you^ vision 
impaired in any way?” A It wasn’t. 

Q It wasn’t? A No, sir. 

56 Q Then, these blurring attacks— A Impair¬ 
ment—that means got glasses or something. 

Q Did you consider these blurring attacks to be im¬ 
pairment of vision? A No. The doctor said thbre was 
nothing wrong with my eyes. He checked my eyes just 
a couple of days before that. He said there wasn’t any¬ 
thing wrong with my eyes, and I had one of the blurry 
spells then, and he said it wasn’t my eyes. He gave me 
20-20 vision, and I don’t see why I would go and say 
“Yes.” | 

Q Well, at the time that you filed this application 
and answered these questions did you inform the authori¬ 
ties there that you did have these attacks of jblurrv 
vision? A They don’t ask you nothing like that. 

Q And at that time did you have any physical or 
mental disabilities? A Nothing but the headaches. 

Q Did you inform them of that? A No, sir. 

# # * • 

Q T show you another photostat of a docu- 

57 ment. Mr. DeHaven. Is that your signature? A 
Yes, sir. 

Q On this application for an operator’s permit, Mr. 
DeHaven, I see they gave you an eye examination. Is 
that correct? A Yes, sir. 

Q Did they find any defective vision? A No, sir. 

• • # • 

58 0 The exhibit which I just showed you jis an 
application for a chauffeur’s license froip the 

Division of Motor Vehicles, State of Virginia. Db you 
know when that application was made, Mr. DeHaveii? A 
It was made just before I went to work for Carolina 
Motor Express. I 
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Q It is stamped on here February 14, 1950. Is that 
about right? A I reckon. 

Q The first question: 

“Is your vision impaired in any way or have you 
any physical or mental disability?” 

Did you answer that? A Yes, sir. 

59 Q How did you answer it? A “No,” I reckon. 
Q So that on February 14,1950, you informed the 

State Motor Vehicle authorities of Virginia that you had 
no visual impairment? A To get the license; yes, sir. 

Q What do you mean by that, Mr. DeHaven? A I 
moan 1 had to go to work and I didn’t have nothing to 
eat and no place to sleep, and I had to go to work and 
1 meant to get it. 

Q Do I understand you to say that you told them an 
untruth in order to get a license? A It wasn’t an un¬ 
truth as far as the doctors was concerned at the time— 

• • • • 

Q This is question No. 1: 

“Is vour vision impaired in any way or have you 
any physical or mental disability?” 

The answer is, “No.” A That’s right. 

Q At that time did you have any mental or physical 
disability? A Nothing but the headache. 

Q Didn’t you tell them that you had the headache? 
A They didn’t ask me. 

60 Q Did you have attacks of blurring of vision, 
as you described it? A Yes, sir. 

Q And you had them at this time also? A I imagine 
so; ves, sir. 

Q What is your recollection? A I had one after 
that, when T went to Casualty Hospital. 

Q Did you have any between the time you went to 
Casualty Hospital—any but the one—and the time you 
took this examination? A No. 

Q You -went to Casualty, I believe you said, in March 
of 1949? A Yes, sir. 
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• • • • 

Q Then, you had no attacks of blurring of vision 
between February 14, 1950, and the morning that you 
entered Casualty Hospital? A I don’t remember 
whether I had any or not. I couldn’t tell you. 

• • • • 

61 Q Had you had any of these blurring attacks 
between June 28, 1948, and February 14^ 1950? 

A Yes, sir. 

Q Had they been frequent? A Yes, sir. 

Q But you had not informed the Virginia authorities 
in either instance of the blurring attacks ? A That’s 
right. They don’t ask you that stuff, that I know any¬ 
thing about. I never have heard them ask you. 

* # * * 

You testified a few moments ago, in reference to the 
first exhibit, that you had to get the operator’s permit 
and you intended to get it and you would tell wlijat was 
necessary to get it. A That’s right. 

Q Did that same attitude persist when you 
your chauffeur’s permit? A That’s when I 

62 to get the chauffeur’s permit. I wanted to go to 
work. I was sick, and that’s when I com$ back 

to Washington, to Dr. Frohman, after I got it. 

Q You got your chauffeur’s permit after you returned 
from Washington or returned from Arizona. Y<|u got 
vour driver’s permit five weeks after the collision here? 
A Yes. | 

Q And in both instances you stated that you had no 
impairment of vision, no physical or mental disability; 
is that correct? A That’s right. 

• # # • 

1 

63 Q Do you recall having had a deposition taken 

in Roanoke? A Yes, sir. , 


sought 

meant 
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Q On the 7th day of September, 1950? A Yes, sir. 
Q Do yon recall at that time testifying as follows 
with reference to headaches: 

“Question. Did you have headaches from 1941 after 
vou found out vou had ulcerated stomach?” A No, sir. 

Q You do not recall answering that question? A 
No, sir. I don’t remember them even asking me rthat 
question. 

Q Well, the answer you purportedly gave is as fol¬ 
lows : 

“Yes, sometimes I would have a headache, but not 
continuously day and night, day and night, day and 
night. ’ ’ 

Do you recall giving that answer? A I don’t re¬ 
member. 

• • • • 

67 Q Was there any particular reason why you 
did not work? A Yes, sir. 

Q While you were in Arizona? A Yes, sir. 

Q Why was that? A I had the headache. I 

68 couldn’t work. I didn’t feel like working. 

Q Did this headache affect your vision? A I 
don’t know whether the headache affected it or what 
affected it. Something did. Every now and then it 
would blur. 

Q During :these two periods of employment in Ari¬ 
zona, did your eyes affect you? A I don’t remember. 

• • • • 

69 Q When did you go to work for the Carolina 
Motor Express? A I don’t know; July or August 
somewheres—’50—either late summer or fall. 

70 Q 1949? A I think it was 1949. 

• • • • 

Q You think, then, that you went to work in July 
or August and not June 4? A That’s right. 
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Q And during that period of employment, fiow long 
did that period of employment extend? A Oveif a year, 
because I got a year’s vacation—I mean a weekj’s vaca¬ 
tion. 

Q How was your employment record? Did you work 
pretty steadily? A Yes. I was off .two or three times. 

Q Were you off for any particular reason? A Yes, 
sickness. 

Q I see. And what was the nature of that sickness? 
A Well, headaches, cold, or something. I don’t Jmow. 

* • • • 

71 Q Did there come a time when there wafe an in¬ 
jury? A Yes, sir. 

Q And where did that occur? A Pulaski, Virginia. 

Q What? A Pulaski, Virginia. 

Q I think you have described it here as being struck 
on the head by a 2 by 4. A That’s right. 

Q Which was bounced up by a piece of metal? A 
Yes. 

Q Just where did that strike you? A Right on 
the top of the head (indicating). 

• • • • 


Q Who treated you? A Dr. Person and Dr. Davis. 
Q Did Dr. Person treat you first? A Ybs, sir. 
72 Q And what did he prescribe for ycju? A 
Well, he told me to go home with an ice bag and 
gave me a prescription—keep an ice bag on it. 


Q How long were you disabled from that blo'jv? A 
I don’t know. Must have been about three weeks. 

Q Were you hospitalized at any time during those 
three weeks? A Yes, sir. 

7 i 

Q Why were you hospitalized, as far as you know? 
A Well, as far as I know, I believe it was on Labor 
Day— it was a holiday, anyway—and my head com- 


I 
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menced hurting worse and I went back to the hospital 
and the doctor wasn’t there, and they put me in the hos¬ 
pital and they put me under the care of Dr. Davis, and 
he put me on a diet a couple or three days. Then he 
tapped my spine and then he said there was no blood 
clots or nothing in my head—that is, nothing from a 
lick that caused the headache. He said if I had a head¬ 
ache, it was coming from the other accident, not from 
that. 

Q What did he say it was coming from? A He said 
the other accident. 

Q Or did he say there was no clinical reason 

73 why you should have a headache? A No, sir; 
he didn’t say that. He said if I had a headache, 

it was coming from the other accident. 

Q Did they inform you at the hospital the results 
of the spinal puncture? A No, sir. 

Q They did not tell you it was normal? A Oh, yes. 
He said there wasn’t nothing spinaltaneous—or some¬ 
thing. I don’t know. 

Q And you resumed work when? A They let me 
out of the hospital on Saturday and told me to go back 
to work on Monday, but I didn’t go back to -work on 
Monday. I think I taken another week off. 

• • • • 

74 Q You still have headache and your left eye— 
A No, sir; I don’t have the headache, but my left 

eye at the University of Virginia cheeked 20-40, my right 
eye 20-20. 

• • • • 

75 At the moment, then, the only subsisting injury 
that you have or illness is the vision of the left 

eye; is that correct? A Yes, sir. Well, my head is 
numb—feels numb, but it don’t hurt. 

Q How long have you felt that numbness? A Since 
] was operated on. 
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Q Since the sympathectomy operation at the (Univer¬ 
sity of Virginia? A Yes, sir. 

Q Do you know why they subjected you to th^t oper¬ 
ation—that is, did any doctor tell you, now? A Why I 
was taken for that operation? 

Q Yes. A High blood pressure. 

Q And you were operated on to relieve high blood 
pressure? A Yes, sir. j 

• • # • I 

77 “Question. Do you recall you were asked the 
question whether your vision was impaired in any 

way? 

“Answer. It is not. 

“Question. Your answer was no? 

“Answer. It is not. 

“Question. Is your vision impaired in any way? 
“Answer. No. It is 20-20 right now.” 

A That’s right. j 

Q Do you recall all that? A That’s right. 

Q Do you recall, Mr. DeHaven, that this was taken 
on September 7, 1950? A Yes. 

i 

* • • • 

i 

Q You said here that you had no impairment of 
vision until September 7, 1950? A That’s right, j 


78 Q Then it accrued sometime between September 
7, 1950, and the time you went to the University 

of Virginia Hospital; is that right? A Yes—sonietime 
before that. They told me to get my eyes examined every 
six months. 

Q And that was sometime after you vrere 

79 struck on the head at Pulaski? A Yes. 


“Question. Have you had any medical treat¬ 
ment here in Roanoke?” 



“Answer. No, sir; not for the accident; nothing but 
just what them two doctors up at the Lewis Gale did.” 

• • • • 

Q The question was this: 

81 “Do you know whether or not you had any con¬ 
dition or disability previous to this accident of 
May 16, 1943?” 

Is that clear 1 ? A Yes. 

Q And your answer was: 

“No, sir, never had a sick day.’’ 

A I don’t think that’s right. 

Q But did you make this answer at that time, to 
your best recollection? A I don’t remember. I don’t 
remember. 

* * • • 

83 Q Referring to this same deposition again, Mr. 
DeHaven, the question was: 

“When you were examined for these operator’s and 
chauffeur’s licenses, did you tell the examining officer that 
you had a headache?” 

“Answer. No, they didn’t ask you if you had a head¬ 
ache.” 

That is the way it is phrased here. Was that your 
answer to the deposition? 

84 A Well, they didn’t ask me if I had a headache. 
Q No. T just asked you, Was that your an¬ 
swer? A T reckon it was. T don’t remember. 

• • * • 

Q “Question. Anyhow, you didn’t tell them anything 
about it?” 

“Answer. I don’t know whether I did or not; I might, 
T don’t know, I would not say.” 

Is that correct? A That’s correct, but I don’t think 
J did. 
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87 Q Your answer here is this: 

“They sent me to a doctor in Washintgon, ahd then 
Dr. Frohman told me the last time he checked up bn me.” 

When was the last time he checked up on you jj>rior to 
September 7, 1950? A He told me to— j 

Q Please, just answer that question, if you 'please. 
A Well, he told me to have my eyes examined ht least 
every six months right after the accident. 

Q And when was the last time you saw him prior to 
the taking of this deposition? A After? 

Q No: prior to the taking of the deposition. A 
After T got out of Casualty Hospital. 

Q And that was sometime in 1.949? A Yes. 

Q April, 1949? A Yes. 

Q And you did not see him any further be- 

88 tween then and September 7, 1950? A I don’t 

think so. I 

• * • • 

Q So that on September 7, 1950, you had no disabili¬ 
ties, no visual impairment, no mental or physicall dis¬ 
abilities, other than a headache? A Nothing that I 
knew of, not from the last eye examination I got before 
that. Now, T don’t know when it was before that^ 

Q But you had no other disabilities at that time 

89 but the headache, as far as you know? A That’s 

right. j 

Q During this period of time between the timb you 
last saw Dr. Frohman on or about April, 1949, and Sep¬ 
tember 7. 1950, did you have any medical treatment? 
A I don’t think so. 

Q You were not attended by a physician at any jtime? 
A Nothing hut iust that lick on the head. 

I 

• # • • I 

I 

Q The next question was: 

“Did you have headaches from 1941 after you iWnd 
out you had ulcerated stomach?” 
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‘‘Answer. Yes, sometimes I would have a head- 
90 ache, but not continuously day and night, day and 
night, day and night.” 

Was that correct? A I think so. 


Redirect Examination 
BY MR. LOVE: 

Q Mr. DeHaven, have you ever claimed that you be¬ 
came blind as a result of this accident? A Only at the 
University of Virginia—I didn’t claim I became blind. 
They checked my eys there, and my left eye checked 
20-40. 

Q You have never claimed that your vision was less 
than 20-20 or that it was pretty good except at those 
spells you complain about? A That’s right. 

Q They are temporary? A Yes, sir. 

Q And they occurred primarily before you went to 
the University of Virginia? A Yes, sir. 

Q So when Mr. Cahill speaks about impairment 
91 of vision, you understand not being able to see? 
A I understand you need glasses or something. 

Q But you do not claim that you have anything of 
that kind of impairment of vision? A No, sir. I don’t 
need glasses. 

Q What about physical and mental disability, Mr. De- 
Haven? What do you understand about those things? 
A I don’t understand a headache would be something 
physical or mental wrong with you. I don’t think just 
because you’ve got a headache that you would be hos¬ 
pitalized or anything like that to help you, unless they 
operated like they done. 

0 Then, notwithstanding the headache, you have never 
considered yourself physically disabled? A That’s 
right. 

Q And you have worked? A Yes. 
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Q Now, at the time of the taking of this deposition, 
was there any confusion in your mind about whether or 
not these headaches were caused by the lick on the head 
you got down at Pulaski and the lick you got on your 
head here in ihe District on May 16? A T knew! it come 
from the lick in the District, because what I mpan, the 
headache there—what I mean, the head injury tliere was 
only bruised—what I mean, I didn’t have the head- 
92 ache like at the time of the lick; it started up a 
little 'worse, but it started on a different part of 
my head—in other words, across the temple is jvhere I 
had the headache before. 

1 

Q Since the accident on May 16, 1948, did you con¬ 
tinue to have headache up until the time you \yere in¬ 
jured at Pulaski? A Yes, sir. 

Q Did it continue thereafter until you were operated 
at the University of Virginia? A Yes, sir. 

Q Was there any difference appreciably? A |No, sir. 
It was on the left temple all the time. 

Q You have complained of headache. Do you know 
of any of the medical reasons for the headache or the 
other things Mr. Cahill lias inquired about with regard 
to your permanent injuries? A No, sir. 

Q All you know is you had a headache? A ^es, sir. 

• • # • 

95 Re cross Erd mutation 

BY MR. CAHILL: j 

Q Mr. DeHaven, you testified yesterday that when 
you were at the intersection you stopped and started and 
were traveling about three miles per hour; is that cor¬ 
rect? A Yes, sir. 

* • • • 

96 0 At that speed what would be your stepping 
distance or braking distance to come to a dead 

<top? A T couldn’t tell you. because after I got ion the 
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brakes it wouldn’t be very far, but I don’t know just how 
long it took me to get on the brakes. 

Q That was not the question. How far would the 
truck travel from the time you applied the brakes at a 
speed of three miles per hour until it came to a dead 
stop? A Well, that would almost come to a stop just 
letting off the accelerator in low gear. 

Q Just letting off the accelerator? A Yes. 

Q So that you could stop almost instantly? A Yes. 

* • • • 

98 Q You still feel that you cannot say the rela¬ 
tive position of Mr. Sher’s car at the time you 

started into the intersection with reference to the truck? 
A No, sir, I couldn’t. 

Q But your recollection is he was between the stop 
sign and the east curb of South Capitol Street? A 
Somewhere in there, yes. 

Q He had not yet entered the intersection when you 
second saw him? A He was right near the crosswalk. 
In other words— 

Q And that was the second time vou saw’ him? A 
Yes. 

Q And at that time your recollection is he w*as travel¬ 
ing at a high rate of speed? A Yes, sir. 

Q And had ignored the stop sign or was about to 
ignore it? A He ignored it. 

Q And you were satisfied at that time that he had no 
intention of stopping it? A Yes, sir. 

# * • • 

99 Further Redirect Examination 
BY MR. LOVE: 

Q Mr. DeHaven, w’hen you were satisfied that he had 
no intention to stop, what did you do? A I stopped 
rather than let my trailer go on and let him hit me. 


49 A 


Q How far into the intersection do you estimate your 
truck proceeded before you came to a dead sfop? A 
Around four or five feet. 

* # # 

Frances Cline 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: ! 

I 

Direct Examination 

BY MR. LOVE: I 

I 

• • • • 

Q And where are you employed? A Proyidence 
Hospital. 

Q And in what capacity are you employed at 

100 Providence Hospital? A I am a clerk in the 
record room. 

Q And as such are the records of the hospital in your 
custody? A Yes, they are. 

Q Pursuant to subpoena, have you brought a | record 
relating to Clifford DeHaven to court this morniijig? A 
Yes, sir. 

Q What is the date of that record? A May lb, 1948. 
Q To your knowledge, is that record kept in thb ordi¬ 
nary course of business of the hospital? A Yes. 

Q What does that record reflect with regard tb Clif 
ford DeHaven? A His examination? 

Q Does it show when he was admitted? A Yes. 

Q What does it show? A He was admitted 2 p. m. 
on May 16, 1948. 

Q Does it show that an examination was mhde of 
him? A Yes, it does. 

Q Who mad^ the examination? A Dr. Mallejn. 

Q Does it show what the report of his ex^mina- 

101 tion is? A Yes. 
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Q What does it show? A It shows his blood 
pressure was 162/100, bruises of left head and left chest. 

Q Does it show that any treatment was rendered? 
A Codeine and aspirin. 

Q Do you know what is the purpose of that type of 
drug? A For pain; to relieve pain. 

• • # * 

John Johnson 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

102 Direct Examination 

BY MR. LOVE: 


Q Directing your attention to May 16, 1948, Mr. 
Johnson, did you have occasion to be on South Capitol 
Street around noon? A Yes. 

• • • • 

Q Did you have occasion to witness an automobile 
accident? A Yes, I had occasion to witness an automo¬ 
bile accident. 

Q Where were you at the time? A Standing on the 
curb. 

Q What curb? A South Capitol and Virginia Ave¬ 
nue. 

103 Q And in which direction were you going, Mr. 
Johnson? A North. 

Q On what street? A On South Capitol Street. 

Q WTiat kind of vehicles were involved in this acci¬ 
dent? A Automobile and a trailer. 

Q Do you know whose sign was on the tractor trailer? 
A No, T don’t. 

• • • • 
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Q In which direction was the tractor trailer proceed¬ 
ing? A South. 

Q In which direction was the other vehicle proceed¬ 
ing? A Southwest. 

Q On what street? A On Virginia Avenue. 

Q Did either of these vehicles stop at the stop sign? 
A The trailer stopped. 

Q Did you see it when it was in a standing 

104 position? A That’s right. 

Q Did the other vehicle stop? A No. 

Q How fast was the other vehicle going? A Well, I 
wouldn’t say he was going too fast; maybe 25, 30 miles 
an hour. 

Q What happened? A Well, I stepped off the curb. 
I started to cross Virginia Avenue, and I seen the car 
coming, and I stepped back, and just as I steppejd back 
on the curb and turned around, lie just hit bam! rjght in 
there. 

Q What part of this private car hit what part of the 
truck? A Hit the engine part up next to the ipotor— 
up next to the radiator. Toward the front end of jris car 
up. I 

Q How would you characterize the impact? A What 
you mean? 

Q Did they hit hard? Light? A Oh, they hit pretty 
hard. Messed his car up. 

Q Was there much damage done to the respective 
vehicles? A Right much damage done to the car. The 
truck T didn’t look at that so good, but we went 

105 around and looked at the car. 

Q Did von hear either of +he drivers malje any 
statements after the accident? A No, T didn’t. 

Q You did not? A No. 

Q Were you there when the police came to m^ke an 
investigation? A T were there when the police came. 
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Cross Examination 
BY MB. CAHILL: 

Q Mr. Johnson, at the time you observed this car 
traveling west on Virginia Avenue, where was the trac¬ 
tor trailer ? A Standing at the stop sign on South Cap¬ 
itol. 

Q At the south line, you say? A On the South Capi¬ 
tol—yes. 

Q Was that the curb line or the sidewalk line? A 
Sidewalk line. 

Q In other words, it was north of the curb of Vir¬ 
ginia Avenue? A Yes. 

Q About how far, would you say? A Well, I don’t 
know. I wouldn’t say how far. I know that the 

106 truck stopped at the stop sign, because I was stand¬ 
ing there looking at it. In the meantime I started 

to cross the street, and the truck started to move, and 
as T started off 1 seen the car coming and T stepped back. 
It was raining; and the car ran right into the truck. 

Q I would still like to get the answer to how far back 
of the north curb of Virginia Avenue the truck was when 
you first observed the car coming west. A How far 
back from it? 

Q Yes. A You mean from the curb? 

Q How far north from the north curb of Virginia 
Avenue? A He stopped at the stop sign right about— 
I don’t know how far. About ten feet or more, I guess. 
I wouldn’t tell you exactly. 

Q At that time where was the private car? A I 
didn’t see the private car then. 

Q W'hen did you first see that? A When I stepped 
off the curb. 

Q Was the tractor still stopped at the time you 
stepped off the curb? A Yo. When I stepped off the 
curb the tractor started off. 

107 Q Started off? A Yes. 

Q And where was the car then? A Approach¬ 
ing down Virginia Avenue. 
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Q About what position with reference to the e^.st side 
of South Capitol Street? A It wras on that side. 

Q About how far? A Well, I don’t know how far. 

Q Just your best estimate. A It wasn’t so far, be¬ 
cause by the time I started to cross, he w T as coihing at 
a pretty swift speed, and I stepped back on the cujrb, and 
by that time, shucks, he had gone through the stpp sign 
and hit the truck. 

Q And at that time vou were on the south side of 
Virginia Avenue going north? A Yes, sir. 

Q You were on the south curb? A Yes. 

Q And he was traveling w r est on the north side of 
Virginia Avenue? A Yes. 


109 Q It had entered Virginia Avenue? A Yes; 
just entered in Virginia Avenue. 

Q And about how* far would you say the front part 
of the tractor w*as in Virginia Avenue? A Oh, I’ll say 
not over ten feet, I know. 

Q Was either the truck or the car moved between 
the time of the collision and the time the police arrived? 
A T don’t think so. I think when the police gof there 
they moved it, T think—pushed it over to the side] 

MR. CAHTLL: That is all. 


Redirect Examination 

BY MR. LOVE: | 

Q Relative to the position of the cars, Mr. Johnson, 
w^as the private car headed in the same direction inj which 
it had originally been traveling after the cars had struck? 
A That’s right. 

Q And, with respect to the tractor trailer, was that 
headed due south after the collision? A Yes, fumed 
around. 

Q WJiat wms that? A It pushed the engin^ part 
around over that w T av a little bit. 




Q The engine part of the tractor trailer was 
110 pushed in which direction? A Pushed over to 
the south curb. 

Q Would that be in the direction that the private car 
was traveling? A Yes. 

Q It was pushed in that direction? A Yes. 

Q How many feet would you say it vras pushed? A 
Oh, not so far. 

Q Could you estimate it in distance? A Oh, five 
feet; not far. 

• • • • 


Recross Examination 

BY MR. CAHILL: 

• • • • 

111 Q Did you see any signs of anyone being hurt? 
A No, I didn’t at the time. 

Q Did you hear anybody say they were hurt? A 

No. • # * 

Q # * * How long was it between the time that you 
witnessed this impact and the time the police arrived? 
A Oh, I don’t know; five or ten minutes, I guess. 

Q Five or ten minutes, and during that interval you 
saw all the parties that were in the truck and in the car? 
A Yes, I seen the parties that were in the truck. What 
they were talking, I don’t know. 

112 Q You could not at that time observe any in¬ 
juries to any of the parties? A No. I didn’t 

take that much notice, because I was getting aw’av, see. 

• • • • 


Further Redirect Examination 
BY MR. LOVE: 

Q What did the truck driver do immediately after 
the accident? A What did he do? 


55 A 


Q Yes. A Oh, he got out the truck. 

Q Yes? A And I don’t know what he did afier that. 
He w’ent over to the car. I know he was talking to the 
gentleman. 

• • * • 

113 Dr. I. Phillips Frohman 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

Direct Examinatiov 

BY MR. LOVE: 

• ♦ • • 

Q What is your profession? A Physician. 

Q When were you licensed to practice medicin^ in the 
District of Columbia? A 1939, Julv 22. 

Q What school did you attend for the study of medi¬ 
cine? A University of Maryland. 

Q University of Maryland. Following your medical 
training at the University of Maryland, did you under¬ 
take an internship? A Interned at Flower Hospital, at 
Toledo, Ohio; 1937 and 1938, residency; chief resident in 
1938 and 1939; Licking County Sanitarium in Newark, 
Ohio; postgraduate study at Johns Hopkins Hos- 

114 pital, 1938-1939—the latter part of it—and went 
into practice in 1939. 

Q You have been engaged in the private practice of 
medicine since that time? A That’s right. 

Q Where is your office located? A 2924 Nichols 
Avenue, Southeast. 

Q Do you belong to any medical societies or ajssocia- 
tions, Doctor? A Yes, sir. 

Q Which ones are they? A District Medical So¬ 
ciety; American Medical Association; Southern Medical 
Association; American College of Chest Physicians— 
that’s a few of them. 
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Q Has your practice become of a specialized nature 
yet or is it still general? A No. We do general prac¬ 
tice and we do X-ray, laboratory—diversified general 
practice. 

Q Are you a member of the staffs of any hospitals in 
the District? A All of them. 

0 All of them. Do you have any specialized practice 
there? T believe you mentioned laboratory. A We do 
laboratory work. We do X-ray. I do a lot of chest 
work. I am a Fellow of the American College of Chest 
Physicians, which is a chest specialty; but I do a 

115 general practice. 

Q Now, Doctor, do you know the plaintiff in 
this case, Clifford DeHaven? A Yes, sir. 

Q How long have you known him, sir? A Since 
1945. 

Q Since that time have you had occasion to render 
him professional treatment? A That is right—I am 
sorry. 194$. ] take that back. 194S. 

Q What was the occasion of your seeing him in 1948? 
A He complained of having been in an automobile acci¬ 
dent and in this accident had struck his head and shoulder 
and had injured himself. 

Q Did you make an examination of him at that time? 
A Yes, T examined him at that time. 

Q Did you find any objective findings to susbstantiate 
his complaints? A Yes. 

Q What did you find. Doctor? A Well, let’s read it 
from the report. 

At the time T saw him he had some contusions of the 
forehead, of the left upper chest and back, and hemato¬ 
mas or bruises. He had some bruises of the mid- 

116 chest region. That was the gist of the objective 
findings. 

Q What was the apparent general state of health of 
Mr. DeHaven at that time, if you observed it? A I 
would sav good. 
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Q What was his weight? Do you recall? A His 
weight at that time—it -was about, if I recall, Close to 
200 pounds. j 

Q Did you make a notation of his blood pressure at 
that time? A Yes, I did. [ 

Q What was his blood pressure at that time? |A His 
blood pressure at that time was 142/80. 

Q Was that normal? A That would be norrhal for 
him. 

Q What treatment did you prescribe for himl then? 
A At the time we treated him for his contusions, or, 
rather, for his bruises; and he complained also Subjec¬ 
tively of severe headache, stiffness of the back and neck, 
which we treated, and prescribed medication for hfs pain 
and severe nervousness. I 

Apparently, from his symptoms, we felt that he had 
concussion of the brain and we felt that we had | better 
rest him and keep him under sedation to relieve that pain. 

Q Did the complaint of headache continue, Doctor? 
A Yes, it did. 

117 Q Did you continue to treat him? A Tjhat is 
right. 

Q Did you endeavor to find out if there were any 
other causes for this complaint? A Yes. At the time 
he was not responding to the usual treatment for concus¬ 
sion, as we had diagnosed it, and he was referred to a 
neurologist, a nerve specialist, a doctor that treatsi these 
head injuries. 

Q Did you have consultation with that docto^? A 
That is right. 

Q And as a result of that did you prescribe a fiirther 
course of treatment? A Yes. 

Q What was the conclusion, then, as to what the man 
was suffering from? A At the time he was seen b|v the 
consultant it was felt that he had, due to this he^d in¬ 
jury, a possibility of an injury to his pituitary gland, 
which is a small gland in the brain, and that this had 
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upset him quite a bit generally and was the cause of 
most of his complaints. 

Q Did he make any other complaint, Doctor, besides 
headache? A That was his most severe complaint, as 
I recall. Of course, he had this backache and stiff- 

118 ness of the neck—Let me see, now. Let me check 
my record. 

lie had dizziness, lie complained of dizziness quite a 
bit along with that headache. 

Q Now, after your consultation and conclusion that 
he had a pituitary disturbance, what treatment did you 
prescribe then? A We continued with his medication 
for his severe headache and dizziness—bed rest and we 
also tried at the time—with him we tried some hormone 
injections which we thought might help. Apparently 
they did not. 

Q WTis any X-ray therapy given? A Yes, that is 
right. X-ray therapy was given. 

Q Who gave that? A Dr. — let’s see. I think 
that X-ray treatment was given by either Dr. Lattman or 
Providence Hospital. 

Q Did you have X-rays made of his skull? A X- 
rays were made. 

Q What was the result of those? A The final de¬ 
cision on those X-rays was that they were negative for 
any enlargement of this area of the brain or the pituitary 
region. 

Q Did you have any examination of his eyes made? 
A Yes. Dr. Gurwin examined his eyes. 

0 What was the result of that as far as visual 

119 acuity was concerned? A Well, he definitely had 
at the time, as T recall, some disturbance to his 

vision, although no definite ophthalmology was stated. 
T see a note here, no ophthalmology. That and visual 
disturbance are two different rhings. You do not have 
to have any eye pathology—that is. eye infection or dam¬ 
age—to have disturbance of vision. 
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Q # # * Doctor, in the study of medicine, are you 
required to study neurology? A We have some neurol¬ 
ogy, to a certain degree, and it usually happens as you 
get out in general practice you usually send your definite 
neurological problems to a neurologist, who has had much 
more advanced study. 

Q But have you studied, in the course of your studies, 
the subject of neurology? A Yes, in medical ^chool. 

Q Have you studied the subject of glands and 
120 endocrinology? A Yes. 

Q Have you studied the optic nerve? A Yes, 


sir. 

Q You have studied the whole human anatomy,j have 
you not, Doctor, as part of your medical course? A 
That is right. 

Q And general physicians and general doctors ih gen¬ 
eral practice are skilled in and -have knowledge pf the 
subject of neurology and its relationship to the physical 
bodv? A To a fair extent. 

* . i 

Q Do you consider to have that knowledge yourself? 
A To some extent. 

Q Have you had sufficient study, Doctor, to be able 
to tell the jury whether or not there is any relationship 
between a disturbance of the pituitary gland and the 
optic nerve? A Yes. 

Q Will you tell the jury what that relationship is? 
A Well, I would say there could very well be a relation¬ 
ship between the disturbance of the pituitary gland and 
vision, because most injuries, any type of thing thaj: will 
disturb the pituitary gland, wdiich in turn i|s re- 
121 lated to the rest of the glands of the body-}-that 
is, the adrenals, and the others—can very well dis¬ 
turb vision. 

Q What is the physical location of the pituitary gland 
in the head. Doctor? A The pituitary gland rests in a 
small cavity at the base of the skull known as the sella 
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turcica. It is a small cavity in which the pituitary fits. 
It seems nature built that thing to protect that gland. 

Q What is the relationship of the optic chiasm? A 
You are getting into deep neurology. The optic chiasm 
is pretty close to the pituitary cavity. 

Q Does the optic chiasm have any relationship to the 
nerves affecting the eye? A Definitely, yes. 

Q Is the proximity of the pituitary to this optic 
chiasm sufficiently close so as to cause a disturbance of 
the vision? A Yes. 

Q Doctor, what is the function of the pituitary gland 
in the body? A The pituitary gland—I am not going 
into a deep medical discourse on it—is actually one of 
the glands that is, shall we say, associated with or 
hooked up in the body with all the other endocrine 
glands. 

122 Q By endocrine, we mean what? A That 

means your pituitary, your thyroid, ovaries, testes, 
adrenals. 

Q Does the function of the pituitary gland have any 
effect upon blood pressure? A Indeed, it does. 

Q What is that effect? A Well, it can do a number 
of things. It can low’er or increase it, depending on just 
how’ it acts. In one of the disturbances of the pituitary 
knowm as Cushing’s syndrome they get high blood pres¬ 
sure, they get a dry skin, they get severe wreight loss, 
and definitely they get hypertension or high blood pres¬ 
sure. 

Q Let us get back to Mr. DeHaven. What w’as the 
most recent date on which you saw’ him? A The most 
recent date I saw’ him w*as on June 1, 1951. 

Q And during the interval of time that you first saw 
him and June 1st, did you see him many times? A 
Quite a number of times, yes. 

Q Did the patient always complain about these head¬ 
aches? A Yes. 
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Q Has he ever had any relief from them as far as 
his objective feelings are concerned, as he an- 

123 nounced them to you? A I doubt it veryj much. 

Q And you have continued to treat hiiln as a 
family physician? A That is right 

Q Doctor, understanding the case of the patidnt and 
the headaches lie has complained of and its historyj would 
you say, if further in that history you had knovfn that 
in 1941 he had had stomach ulcers, his headache apnd the 
injury which caused that headache have any possibility 
of causing a recurrence of peptic ulcer? A Yes. Let 
me answer it this way. I think that any injury that will 
affect the nervous system would certainly—whic^i this 
type of injury could very well do—would certainly have 
a tendency to flare up a gastro-intestinal or stomach dis¬ 
order. 

Q Now, you did treat this patient, Mr. DeHaven, in 
1949 for peptic ulcer? A 1949, that is right. 

Q And he was treated at what hospital, Doctdr? A 
T think it was Casualty. 

Q Do you find any causal connection between his 
flare-up of stomach ulcers, for which he was treated at 
Casualty Hospital, and the injury he suffered in 

124 Mav, 1948? A I would certainlv have to asso- 
ciate it. 

Q Doctor, would you conclude, if this man no^v has 
high blood pressure, that his high blood pressure is re¬ 
lated to that injury? A Yes, I would. 

Q Would you conclude that the severity of the 1 blow 
on his head which would render the bruises you spoke of 
would be sufficient to cause a disturbance of the pituitary 
gland? 

MR. CATTTLL: T object again. That is a question 
again for a neurological specialist, and the witness testi¬ 
fied he is not one. 

THE COURT: But he has testified to the extelnt of 




his training in that field. I am going to overrule it and 
leave the weight of his testimony to the jury. 

MR. LOVE: Would you read the question back, Mr. 
Reporter ? 

MR. CAHILL: I further move Your Honor to strike 
all reference to peptic ulcers as being outside the scope 
of the pretrial order. 

THE COURT: I will overrule you on that. There 
will be an issue as to whether the injury has any causal 
connection with the fact that the man suffers with that. 

THE REPORTER (Reading): “Question. Would 
you conclude that the severity of the blow on his 
125 head which would render the bruises you spoke of 
would be sufficient to cause a disturbance of the 
pituitary gland?” 

THE WITNESS: Yes, T would. 

BY MR. LOVE: 

Q Doctor, would you, from the history of this man, 
your observation and examination of him, say that the 
disturbance of the pituitary gland began primarily with 
the accident or that it had existed prior thereto? A We 
can say that in this patient he more than likely had a 
dormant type of pituitary disturbance and that this 
patient was going along fine, working every day, having 
no complaints, up to the period of his accident. In many 
instances a blow on the head will aggravate a dormant 
condition. 

Q Then, it is your opinion. Doctor, that the blow T on 
th« h^>nd and the injury suffered in this accident aggra¬ 
vated a then dormant deficiency of the pituitary gland? 
A Yes, sir. 

• • • • 


Cross Examwiatiov 


BY MR. CAHILL: 
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126 Q What was your prognosis at that tjime and 
what was the date? A This was June 2jid, 1948 

—I have the report before me—and at this tim^ I said, 
and the exact words were, “Prognosis at this tinjie seems 
good.” 

Q Did you have anything further to say about the 
progress he was making? A At the time thii report 
went in—and, let’s see, now r , the date of the acci<}ent was 
approximately two months prior to this particular re¬ 
port—at this time I stated he has responded verjv nicely 
thus far, but still has pain in chest on motion ahd occa¬ 
sional dizzy spells. Has been unable to work since the 
accident. It may be a week or ten days before he can go 
back to his job. X-ray of the skull and chest were nega¬ 
tive. And at this time we stated again, “Prognosis at 
this time seems good.” 

Q Your diagnosis was also to the effect that you 
thought he may have had a mild concussion? A That 
is right. 

• # # « 

127 Q Is one of the symptoms of concussion of the 
brain bleeding either internally or externally? A 

Xot necessarily. That depends on the severity. 1 

0 But is that one of the symptoms of concussion of 
the brain? A They can have that, sir. 

Q As I understand your testimony, Doctor, on June 
2nd he would, in your opinion, be able to return tjo work 
in a week or ten days. At that time did he sh<|)w any 
evidence of serious consequences from that injujrv? A 
At that particular day, no, sir. 

Q What do you mean by a mild concussion jin this 
testimony which you have just given, Doctor? A Well, 
mild eoneussion, of course, is usually—usually I l^ke the 
term mild concussion where there is no bleeding,] let us 
say. from the nose or ears, which von usually find in a 



64 A 


severe concussion or fractured skull—not always, 
128 but usually. A mild type is where they have diz¬ 
ziness and headache. That is what I consider it. 
The neurologist may have another expression for it. 


Q So that concussion, as you would have the jury 
understand, is a blow that affects the brain itself rather 
than the skull? A That is right. May I elucidate? 
Enough to cause dizziness, nausea, vomiting, and other 
symptoms. 

Q And other symptoms? A That is right. 

Q When you examined Mr. DeHaven on the 18th of 
May you say you did take X-rays or had X-rays taken? 
A That is right, sir. 

Q What was the finding of those X-rays? A There 
was no fracture found. 

129 Q Was there any indication of any injury to 
the skull at all? A No, sir. 

Q W r as there any indication that the area in which 
the pituitary gland reposes had been affected? A One 
of the X-rays taken suggested that there was an enlarge¬ 
ment at the pituitary region of the sella turcica area, 
and then we re-X-rayed him,— 

Q What was that area? A One of the X-rays, if T 
recall, stated that there was a possibility of an enlarge¬ 
ment at the pituitary region. We X-rayed it and checked 
it and found no definite abnormality in that area. 

Q You found no enlargement there? A That is 
right. 

Q And you found no abnormality pertaining to the 
pituitary? A That is right. They were hunting for a 
tumor of the pituitary. 

Q And found no tumor? A That is right. 

Q What date was that? Do you recall, Doctor? A 
I will look at one of my X-ray reports and then X can 
tell you. 
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One X-ray, of March 24th, 1949, showed no evi- 

130 dence of fracture, and they also stated bn March 
24, 1949—this was done by Dr. Latiman, \Vho is an 

X-ray specialist—examination of the skull shewed no 
abnormal size or shape of the sella turcica, which is the 
little area that the pituitary sits in. Of course^ that is 
a bony area, I wish to state. That is a bone, and the 
only thing you could hunt for there would be an jenlarge- 
ment which would be caused either by tumor or iby frac¬ 
ture. 

* • * • 

Q And you say that on the 24th of March yoju found 
no abnormality in either shape or size? A That is 
right. 

Q By the way, who made the prior X-ray, the one 
which showed some suggestion? A I do not recall who 
made that. I do not recall whether that was donb in the 
same office or not. I think that was done by Dr. iattman 
and it was repeated. It was repeated. I am n<|>t sure. 
I do not have that record with me. I do nojt know 
whether I got a report on that particular X-ray. 

131 * * * On April 9, 1951, we again re-exlamined 
Mr. DeHaven—Dr. Lattman did—and shojwed at 

that time—I think this is the one I am referring to—it 
showed some increased density of the coronoid process, 
and at that time thev again stated that the sella turcica 
was normal except for this little density of the coronoid 
process. 

That may be the one I had in mind, but it se^ms to 
me there was some question at the time that thejre was 
some enlargement there, and it was re-X-raved and} found 
to be normal. 

Q Ts it your recollection now, Doctor, that thle sug¬ 
gestion of some increase in the skull structure was predi¬ 
cated on the X-ray of 1951 and not of 1948? A Yes, 
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probably because it was negative at the time. * * * 

132 Q I am just referring at the moment, Doctor, 
to this question of the suggestion. Your later tes¬ 
timony was to the effect that you believe that was from 
the X-ray taken April 9, 1951, rather than the X-rays 
taken in 1948? A Yes, unless there was one taken and 
re-done. Many times we will re-do an X-ray because 
you look at it and want to take another one from another 
angle. 

Q Can you testify now that there was or was not 
evidence of involvement in 1948? A Well, from the 
X-ray, I would say no—from the last X-ray at that time. 

Q But your testimony is that in 1948 there was no 
evidence of involvement and that the first evidence of 
involvement showed up in the X-ray of April 9, 1951? 
A Yes, sir. Now we are talking about bone. You are 
not talking about pituitary gland now; you are talking 
about bone. 

Q I am talking about any involvement or evidence of 
involvement of the pituitary gland or the cavity in 
which it rests. A The X-ray will not show the pitui¬ 
tary gland. 

Q I am talking about bony structure. A All right. 
Let’s talk about bone. There was no evidence of injury 
to the bone at that time in the original X-ray. 

133 Q And there was no evidence of injury to the 
bone or any abnormality on March 24, 1949? A 

That is right. 

Q And there is some suggestion of injury to the 
bone in X-rays taken April 9, 1951? A That is right. 

• • ♦ • 

Q Would you tell the jury—the Court and the jury— 
what medical history Mr. Deflaven gave you when he 
first consulted you. A The only history Mr. DeHaven 
ryp-e mo when he consulted mo was the fact that he had 
been in a truck-automobile accident and had been in- 
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jured. His injuries consisted of the following, i would 
like to read them from my report. I do no^ try to 

134 memorize these things, sir. j 

Q Very well. A Mr. DeHaven was seen by 
me on May 17, 1948, at which time he stated that he 
struck his head against the side of the truck and jammed 
the left upper chest against the handle of the doojr. 

At the time I saw him he complained of severe head¬ 
ache, dizziness, nausea, severe pain of the left upper 
chest, and stiffness of the back. 

Examination revealed pain on pressure in the skull 
region, some stiffness of the neck, with a hematoma, 
which is a blood clot, and contusions of the left mid¬ 
chest region, in the axillary line, which is along t}ie line 
of the armpit, with some numbness of the left upper 
extremity. 

That was his complaint. 

Q And his recovery from those complaints byj June 
2nd was, in your opinion, pretty nearly complete? A 
Except for his dizziness, he was doing very well, a|nd his 
headache. He was never free of his headache all during 
the time we saw him. 

Q That is, he told you that? A That is the only 
thing we can go by. 

0 T just wanted to make that clear. 

# « • ♦ 

135 O At the time you first consulted hiir^, his 
blood pressure was 142/80: is that correct A 

That is right. j 

Q During the subsequent period of treatment djd his 
blood pressure rise, decline, or remain substantially at 
that? A His blood pressure remained fairly constant 
and gradually increased slowly. I 

As we watched this man, we watched him physically 
going down hill, and his pressure increased accordingly. 
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until it was up to 180/120, when I checked him on 
March 31, 1951. 

Q Was that 180/120? A 180/120, which is consid¬ 
ered hypertension, high blood pressure. 

Q What date was that? A That was March 31, 
1951; and his weight had dropped to 16014 pounds. 

136 Q What is your opinion. Doctor, as to the 
source of that increased blood pressure, predicated 

upon the medical history that Mr. DeHaven gave you 
and your examination of him? A Predicated on the 
medical history and the physical findings, I definitely 
feel that, with associated changes of his weight, skin, 
vision—I would certainly feel that this hypertension or 
high blood pressure was certainly associated with pitui¬ 
tary gland injury, which in turn probably affected the 
adrenal glands. 

Q What was the character of this alleged injury to 
the pituitary gland? Explain that to the jury. A The 
only way we can explain that is the fact that a jarring 
of the head—in many people it would have to be pretty 
severe and in some people not so severe—would cause 
enough shaking of the skull in its cavity to produce some 
injury to the pituitary gland, to disturb it, not enough to 
destroy it, but to disturb it so that it does not act as well 
as far as a mechanism to act with the other endocrine 
glands of the body. 

T would like to bring a point out. Many times in 
slight head injuries we will find individuals who have a 
disturbance of the heat-regulating mechanism of the 
brain, and they will run a 96.6 temperature. They 

137 run two to two and a half points lower. No 
reason for it. Rome injurv to that brain, shaking 

it. was enough to disturb this heat-regulating mechanism, 
which is just like the thermostat in your home. It is 
one of those complicated things. 

Why they have it and other people do not, we don’t 
know. Those things happen. So we can visualize that 




with this pituitary gland, enough disturbance was caused, 
not enough to destroy it, but enough to disturb the 
endocrine balance of the body. 

Q Right on that point, how can you tell tljiat the 
pituitary gland itself has been injured? A You (?an tell 
this way— 

Q What physical basis is there for such a conclusion? 
A You can tell by the associated disturbances tjiat the 
man shows—his thickening, drying of the skin, his weight 
loss, his visual disturbance, and these other factors, and 
this headache. 

Q Now, when Mr. DeHaven came to you I thijak you 
said Ids weight was originally 233 pounds; is thjat cor¬ 
rect? A That is right. 


138 Q Is obesity also a contributing factor to hyper¬ 
tension or high blood pressure? A Not particu¬ 
larly in a normal individual, a young person. Hr. De- 
Haven at the time, if I recall, was 35. 

Q And at that time did you notice any unusual) phys¬ 
ical characteristics about Mr. DeHaven? A Yes. Mr. 
DeHaven had—when w r e say obesity, he had an obesity, 
but not in the true sense of obesity. He had adipose or 
fatty tissue laid down particularly about the hips-Lwaist 
and hips. His face was full. It was not drawn. It was 
not wrinkled. His neck was full. His skin tone was 
particularly good. Tt was a fine type of skin, npt the 
dry type of skin that you find with pituitary disturb¬ 
ances. 


0 Was there any other physical or any oth^r un¬ 
usual phvsical condition that vou noted about Mi*. De- 
Haven? A Yes. At that time Mr. DeHaven had I small 
testicles and a small r»enis, which goes with this type 
of dormant pituitary thing. I 

Q And they were things, then, that might haye ex¬ 
isted over a period of time? A A dormant condition, 
that is right. j 
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Q Would those conditions, Doctor, be a proper 

139 or expected residual from mumps in youth? A 
No, sir. 

• • # • 

Q Now, you referred to this defective vision or de¬ 
fective kind of vision. What was the nature of that 
when he first reported to you? A Incidentally, this 
visual thing I think came on a few days or maybe a week 
or two after we had seen him for his injury, and, as the 
patient stated, he just can’t see as well. 

Now, I do not do eye examinations. I refer them to 
an eye physician, and I think he was referred to the 
eye physician. 

Q Did you get a report from the eye physician? A I 
think T read that there was no eye pathology. I had sent 
him to Dr. Gurwin to see whether there had been any in¬ 
jury to the optic vessels or optic nerves, and at the time 
lie could find no eve pathology; but he had trouble in 
seeing. 

140 Q His visual acuity was— A His visual 
acuity was impaired, but he had no pathology. In 

other words, he just could not see as well at the time, 
and probably the blow to the head might have disturbed 
his vision enough so that it might have cleared up. I do 
not recall whether he put glasses on him at the time or 
not. 

• • • * 

Q Didn’t Dr. Gurwin give you a report of his find¬ 
ings? A We had a report. I do not have it in my 
file. I have it noted on the card, though, and on the 
card we have stated that examination—no eye pathology 
at the time. 

• • • • 

141 Q * # # but will you give us the answer on 
what Dr. Gurwin found there that was abnormal? 

A The vision was 20/20 in each eye, he stated, and 
on June 9. 1948, which was about a week later, the 
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blurred vision had disappeared, but the patieint com¬ 
plained of a numb feeling in the region of the left eye. 

• * • • 

142 Q So that, as far as the clinical recorcji is con¬ 
cerned, the eyes were normal in all respects? A 

No, I wouldn’t say it that way. T would say that the 
blurred vision— 

Q No. I am asking what the clinical record shows. 
A Well, as far the clinical record, yes. As far as what 
we can test by instrument, yes. 

Q Now, at that time Mr. DeHaven still alleged a 
complaint of blurred vision? A That is right. 

Q Doctor, if the pituitary gland had been affected, 
what is the principal reaction, so far as the ejyes are 
concerned, in a case of that kind? A It could l)e noth¬ 
ing. 

Q It could be, but what is the usual, let us put it, 
where it is affected? A If there is a tumor, the pres¬ 
sure of the tumor will affect the vision because of the 
pressure on the optic nerve, and pressure on the brain 
itself could cause it, but it could be nothing as far as 
true vision. 

143 Q Wliat would be the effect? That is what I 
am asking. A You can have blurring of vision, 

you can have diminished visual acuity, if there was a 
tumor large enough to cause pressure. It must be large 
enough to cause pressure. 

Q So that if it is materially affected, then v<pu will 
have blurring of the vision, you will have visual acuity 
affected, or the field of vision? A That is right, or 
nothing. You may have nothing. Sir, you have t<j> eluci¬ 
date that. It is a false impression. All people who 
have disturbance of the pituitary do not necessarily 
have to have disturbance of the vision. 

# • • • 
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Q From what we developed here so far, Doctor, what 
injury do you state did occur to the pituitary gland? A 
What injury did occur? 

Q Yes. A Well, in my opinion, I think the 

144 pituitary gland was stirred up enough—shook up, 
let us say, enough—to produce an activity, an acti¬ 
vation of a dormant condition of the pituitary; and the 
fact that this man had a blurred vision, or stated he had 
blurred vision, certainlv makes us feel that he had 
enough of an injury to cause blurred vision, and it would 
be enough to disturb a pituitary gland. 

Q You are stating that now as a general practitioner 
and not as a neurological expert; is that correct? A 
That is right, sir. 

• • • • 

Q Well, we will state it this way. If there were a 
neurological tumor, or if you suspected it, what would 
bo your procedure? A We first try to diagnose it, 
or, if we could not, we would send it to a neurologist or 
neurosurgeon. 

• • • • 

145 Q But when the neurologist refers him back 
to the general practitioner, he has a suggested 

course of treatment which the general practitioner fol¬ 
lows? A Usuallv, ves. 

Q And that is your customary practice, Doctor? A 
Yes, with tumors and with things that we do not handle. 

• t i i 

146 Q Your testimony here indicates that your 
diagnosis of injury to the pituitary gland is predi¬ 
cated primarily upon blurred vision and continuing head¬ 
ache? A No. sir, I did not say that. 

0 Then, what did you say in relation to that? A 
T stated that the diagnosis of concussion, was the ques¬ 
tion T believe you asked, was made on those symptoms 
of concussion, but not pituitary injury. I also stated 
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that the pituitary injury diagnosis was made on the 
symptoms of this man’s condition at the present time— 
the symptoms of his dry skin, wrinkled skinj hyper¬ 
tension, etc. ! 

Q What was that diagnosis based upon in 1948, 
147 Doctor? That is what I am really trying to get. A 
Did I make a diagnosis of possible pituitary in¬ 
jury in 1948? 

Q No, but in your testimony you carried it back to 
1948, on the assumption that his present condition is a 
consequence of the head injury. A In 1948 m> 1 report 
did not state at the time. We could not tell whether he 
had a pituitary gland injury or an activation ot; a dor¬ 
mant condition in 1948, because we did not seje these 
signs. They gradually came on the man. 

Q Is this a correct and proper conclusion—lhat in 
1948 you had no knowledge then, nor any medical evi¬ 
dence, that he had an injury to the pituitary glalnd? A 
You mean at the time when he struck his head? 

Q At the time he consulted you and at the time you 
were treating him. A No, sir, because it wojild not 
show immediately. You would not see a pituitary gland 
immediately. Wa treated him for concussion. Ilf you 
will read my report, it has nothing in there statihg any¬ 
thing about the pituitary gland injury in the first re¬ 
port. | 

Q Not a word in there. A That is right, because 
they are slow-forming things and it takes a peiriod of 
months to see these things. 

I 

• • • • 

149 Q When was the last day you treated him in 
1948? A Tn 1948 he was last seen by melon the 
24th of June. 

• • • • 

j 

Q I just w^ant to have a definite idea pf how 
often he was treated. A He was seen June 8th, 


150 
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June 11th, June 14th, 17th, 21st, 24 th. He was seen, 
and he was improving fairly well. 

Q Did you discharge him on June 24th, Doctor? A 
No, sir. 

Q What happened that terminated the treatments? 
A I don’t know what happened to terminate them. I 
think he was feeling good. I think he went some¬ 
where to rest, where he could get a little more rest, if 
I recall. 

Q Just what you know, Doctor, not what you think. 
A Well, the patient tells me. 1 can only tell you what 
the patient tells me. If a patient tells the doctor, “I am 
going to Florida for three months’ rest,” that is all I 
know. 

Q What you know. A All I can tell you is that 
the last date of treatment was June 24th, period. 

Q Mr. DeHaven did not appear for further treatment 
and you had not discharged him? A That is right. 

Q When did he next appear? A March 12, 1949. 

Q March 12, 1949. Was that the occasion 

151 when you treated him for peptic ulcer? A That 
is right. That is when he had his nausea and 

vomiting. 

• • • • 

152 Q When he was released from the hospital, 
Doctor, was he released from further treatment 

by you? A No, sir. 

Q What was his condition at that time? A The con¬ 
dition of his stomach was good. He had no vomiting, 
no bleeding, felt fine, and I may add at the time he 
weighed 178 pounds. 

Q You would say he had recovered from these peptic 
ulcers? A Yes, sir. 

Q And his weight had gone up to 178 pounds. Now, 
when was the next time you saw him, Doctor? A And 
he was seen on April 23rd, 1949. Headache persists. 
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Then May 10th, May 31, June 25. The next da|te was 
March 31, 1951. 

Q Then, you did not see him between June 25, 1949, 
and August—what was the date— A March 31, 1951. 

Q When you saw him on March 31, 1951, Doc- 

153 tor, what was his condition? A March 31, 1951. 
Mr. DeHaven at the time had been in D. 0., had 

had some surgery performed, both eyes were bothering 
him, his weight was 160% pounds, blood pressure was 
180/120, his skin was dry and wrinkled, and he w r as 
lackadaisical, no pep, and had not wmrked since \j^e had 
seen him since the day of the accident—had no^ been 
able to. 

« • • • 

154 Q During this history that he gave you did he 
tell you that he had sustained another injury to 

the hea^? A No, sir. I don’t have any record df that. 

Q Did he tell you he had had pneumonia? A| Yes, 
sir, I think he did. He told me had pneumonia. 

• • • • 

Q But if you were told it was a similar injury and 
he was hospitalized, would that have any effect upon 
your conclusion as to what his present condition is due 
to? A No, I do not think it would have too much 

155 because, as I say, the original injury precipitated 
this course of events. I do not know th^t the 

second injury would have too much to do with it. 

Q You think not? A Except aggravate hjis first 

156 one. 

Q But vou testified here earlier that therd were 
v . | 
no clinical evidences at nil of injury to the pitpitary 

gland? A On the date of his accident, that is right. 

On the 1 Till of the month, I saw him, 1948. 

0 T beg your pardon? A On the 17th. That ijs May 

17, 1948. Five minutes after the man walked in my 
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office I saw no pituitary giand injury. You don’t see in¬ 
juries that way. 

Q You had no clinical evidence of it as late as June 
5, 1948, did you? A June 5? No, there was no sign 
of it at that time. 

Q And Dr. Gurwin, in his report to you, said that 
as early as June 9, 194S, there was no further claim 
of blurring of vision, did he not? A His blurring of 
vision had cleared, that is right. 

Q And as early as March, 1949, you had no clinical 
evidence of any damage to the bony structure which 
houses the pituitary gland, did you? A That is right. 

* # # * 

157 Q When Mr. DeHaven was seen by you on 
March 31, 1951, I think you testified that he had 

told you of a pneumonia condition and had made no 
statement to you about the previous head injury; is 
that right? A I do not think at the time—Now, I don’t 
recall. I don’t have it in my notes. In my record I 
know he mentioned pneumonia. He may have. I do not 
recall. 

Q From your records, they indicate he did not 

158 tell you of a prior head injury; is that right? A 
He may have. It is not in my record. 

* • • • 

Q You mentioned that when he came out of Casualty 
Hospital, or, at least, the last time you saw him, June 
25, 1949, after his operation for this ulcer, his condi¬ 
tion was good; is that correct? He weighed 178 pounds; 
blood pressure normal. A Deferrable to his stomach. 
When I say good, I am referring to the condition at the 
time we treated him for his bleeding ulcers. 

Q Is that information correct? Weight was up to 
178? A That is right. 

Q His blood pressure was normal? A That is right. 
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Q Would your opinion as to his continuing de- 

159 terioration and condition change any if yoii knew 
that he had had in August, 1949, another blow 

on the head in the left parietal region, let us spy? A 
No, sir. 

Q Or in the parietal region? A No, sir. 

Q That would not have any effect at all, in your 
opinion, upon his condition? A That is right. 

Q But you do think that the blow in 1948 would 
have? A Yes, I think so. 

Q Why, Doctor, would the blow on one occasiop have 
an effect and the blow on the other occasion not have 

i 

an effect? A Because your second blow mayt have 
aggravated the condition which was already pre-exist¬ 
ing and deteriorating, was already going on—Let pie get 
you straight. Are you trying to place the condition of 
this man on the second blow or are you trying to tie 
it up with the first injury? 

j 

• • # • 

160 Q Who was the neurologist? A Dr. Gal¬ 
lagher. 

Q What did Dr. Gallagher state? A Dr. Gallagher 
stated a summary and conclusions: History and exam¬ 
ination indicate this man is suffering from a Severe 
pituitary disturbance. 

0 Was that contained in the report to you fcjy Dr. 
Gallagher dated June 22, 1948? A That is right. 

• • • • 

161 Q Further on in that same paragraph, Doctor, 
this Dr. Gallagher states that he feels thkt no 

gross aggravation of the growth of the tumor j could 
occur from the aforementioned accident. A He jstates 
furthermore it is evident from the history that the Jntro- 
cranial lesion was temporarily aggravated by the head 
injury sustained on 5-16-48. 





He says, “I do not think that there is any question 
regarding the relationship between the recent head in¬ 
jury and the symptoms which followed.” 

Q Any causal relationship? A That is right. 

Q Then what does he say? A “Furthermore, I 
think that one should state that no gross aggra- 

162 ration of the tumor could occur from the afore¬ 
mentioned accident.” 

Q Does he say, “No gross aggravation of the tumor” 
or, “gross aggravation of the growth of the tumor”? A 
He says, “No gross aggravation of the growth of the 
tumor.” 

We ruled out the tumor. He does not state that there 
could not have been any aggravation of the pituitary 
gland. 

Q I just asked you about that particular part of it. 
A T wanted to clear up this point. 

O Also read the next sentence. Doctor. A Do you 
want me to read it? 

“Presumnhlv, his symptoms after the injury were due 
to transient compression of the optic chiasm by the 
underlying growth.” 

• • • • 

163 O From these summary and conclusions of Dr. 
Gallagher, Doctor, do you conclude that Mr. De- 

Haven had a pituitary disturbance prior to this injury? 
A Ha had a dormant pituitary disturbance prior to the 
inmrv. 

0 Would that pituitarv disturbance be compatible 
with a diagnosis of Frohlich’s syndrome? A That is 
right. 

O That i.s. thA ? o female attributes that the male some¬ 
times is reduced *o? A That is right. 

O Would it also he a perfectly proper assumption, 
from what Dr. Gallagher savs, that the injury Mr. De- 
Haven sustained in this collision, if any, was transient? 
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A He stated at the time—he also stated—that there was 
a tumor there. He also stated it was transient Both 
were wrong. He had no tumor, and it was not tran¬ 
sient. 

Q That is your opinion? A Yes, sir. You wanted 
my opinion. 

♦ • # * 

164 You testified here, Doctor, that at the time of 
Mr. Dellaven’s discharge at the hospital his con¬ 
dition was good as to the stomach condition, the ulcer 
condition? A Right. 

Q And from the medical data you gave, generally he 
was in pretty fair shape, was he not? A That is right. 

Q Also, as of June 9, 1948, the blurred vision had dis¬ 
appeared? A That is right. 

Q If Mr. Dellaven could accept employment as—I 
have forgotten the exact phrase, but it mean^ truck 
driver, and so forth, with an excellent working record 
from some time about June or July, 1949, until August, 
1950, would you say that his condition then, bq.sed on 
your knowledge of it, from your examination <j)f him, 
was good? A I would say that—T don’t know whether 
I was aware he was working at that time driving a 
truck, but T would certainly have been hesitant, had 
this man, with his symptoms and with this headache, a 
severe enough headache to take medication for it-Ll cer¬ 
tainly would have been hesitant to allow him to drive a 
truck at the time. Of course, a man has to eat, too, you 
know. 

Q But if a man was in a condition that his 

165 headache was so severe, do you think he should 
also have medication? A Yes. T think lie had 

medication all along. | 

Q No. If you will iust stick to the question, Doctor, 
T do not want to cut you off. 

If you found that he did not have medication for a 
period of a year and a quarter, a year and a half, would 






you consider he was giving himself proper attention? A 

I would certainlv sav not. 

* 

Q Would his failure to give himself proper attention 
tend to aggravate his condition? A No, sir, because 
his medication was merely to alleviate pain. 

# • • • 

166 Q And you think, then, his condition was not 
sufficiently bad to require medication during that 

period? A Apparently not, because his headache was 
his most important thing, and if he felt like he did not 
want to take medication for his headache, that was his 
business. 

Q I did not ask you that. I asked you about the 
medical aspect of it. A I could hot tell you. I did not 
see him during the time he was driving the truck. 

Q You have been giving us your opinion. He should 
have had, in order to reduce the aggravation of 

167 his headache, medication? A You mean aggrava¬ 
tion of his headache? 

Q Or his pituitary involvement, if he had one. A 
There was no treatment for his pituitary involvement 
at that time. 

Q Nothing urgent? A That is right. 

Q What about his headache? A He could have or 
could not have taken medication for his headache to alle¬ 
viate the pain. That is primarily a patient’s own choice. 

Q But from a medical viewpoint, it is your opinion 
he should have? A I do not think it was injurious not 
taking aspirin or codeine for his headache. 

Q How about any other type of medication? A 
That is the usual thing that we use. 

• • • • 


168 Lawrence W. Fleischmann 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 

BY MR. LOVE: 

# • • • 

Q And where are you employed, sir? 

Baking Company. 

Q In what capacity? A Chief Clerk. 

# • * • 

Q In that capacity, Mr. Fleischmann, do you have rec¬ 
ords relating to payrolls, absenteeism, and other records 
of the Corporation? A I do. 

Q Pursuaunt to a subpoena, have you brought to 
court today from "those records, records relating to 

169 Clifford DeHaven? A I have. 

Q What do those records show with regard to 
the time Mr. DeHaven was working prior to May 16, 
1948, with regard to his absenteeism? A Fr$m the 
period beginning January 1st, 1948, there was jno lost 
time until the week ending May 22. That is subsequent 
to the accident on May 16. 

Q Yes. What were Mr. DeHaven’s average ehrnings 
during that period, if your payroll records reflect that? 
A I have a copy of the withholding statement for the 
year 1948, and the earnings for that period up to the 
time he resigned on June 23rd was $1,694.38. 

Q Now, do your records show what his earning^ were, 
for example, for the month of April? A They do. 

• • • • 

170 Q From these records, Mr. Fleischmann,'which 
von have identified, can vou tell what the earn- 

ings were for Mr. DeHaven beginning April lOthj 1948, 
for that week? A $71.25. ] 

Q Now, from the next paper, can you tell, frorh that 
record, the payment ending April 17th, 1948? A $75. 

Q And for the week ending April 24th, 194$? A 
$72.19. | 

I 

I 


General 



Q And for the week ending May 1st, 1948? A 

$100.31. 

• » * • 

Q And for the week ending May 8th? A $91.88. 

Q And for the week ending May 15th, 1948? A 

$67.50. 

Q From your recollection and from your knowledge 
of the records, are these fairly illustrative or character¬ 
istic of the earnings of this man for the period he 
worked for you? A There was a certain amount of 

overtime. 

Q What was his base pay? A $1.25 an hour for 
48 hours and $.60 base. 

171 Q There was a possibility of overtime? A 
Overtime after 48 hours; time and a half. 

Q Have you also pursuant to subpoena brought rec¬ 
ords relating to damages to your vehicle damaged in 
the accident of May 16, 1948? A I have a copy of the 
estimate which- we secured for the tractor trailer from 
the automobile repair company for our own purposes. 

Q Is that type of record normally kept in the course 
of business of your company? A Yes, as far as relat¬ 
ing to accidents are concerned. 

• • • • 

Q Was the vehicle involved in this accident repaired? 
A Yes, it was. 

Q Do you have a copy of the estimate which was 
the basis of the repairs actually made to the truck? 

172 A Yes. 

• • • • 

Q Do you have a record of what it cost the company 
actually to repair the truck? A Yes, $235. 

Q Do the records in your file indicate the nature 
of the damage to the vehicle did require repair? A 
They do. 




Q Read what the items of damage are. A Replace 
left front fender. j 

Q Lift your voice up higher, so we can ajll hear 
you. A You don’t want the amounts? 

Q The amounts are not necessary; just the items that 
were damages. A Replace left front fender. Straighten 
left hood side. Replace rear inner bumper 

173 bracket. Straighten and align frame. Remove 
and install motor. Straighten and aligij front 

axle. Correct caster, camber, and toe-in. Replacg front 
frame cross member. Remove and install radiatotr. Re¬ 
pair radiator. Replace both water pumps. Straighten 

and align hood. | 

# * * # 

Cross Examination 
BY MR, CAHILL: 

I 

# * • • 

174 Q Do your records indicate when he returned 
to work? A That is correct. 

Q What was your employment record then, or what 
is it now? A He worked for the entire week of June 
19th and three days— SI 1 /* hours for the week gnding 
June 6th, and the resignation is showm as of Jun^ 23rd. 
Q And resigned June 23rd? A Yes. 

• • • * 

j 

175 Percy C. Duvall j 

was called as a witness and, being first duly sworii, was 
examined and testified as follows: 

I 

Direct Emmination 1 


BY MR. LOVE: 



Q What is your occupation ? A I am a motorcycle 
man in the Traffic Division. 

Q That is, of the Metropolitan Police Department 
of the District of Columbia? A Yes, sir. 

Q Were you so employed on May 16, 1948? A No. 
I was in the Accident Investigation Unit at that time. 

Q But you were with the Police Department? A 
Yes, sir. 

Q And, in that connection, were you called upon to in¬ 
vestigate an accident at South Capitol and Air- 

176 ginia Avenue? A I was. 

Q About what time of day was it, sir? A 
1:05 was the time they said the accident happened. 
We got the call at 1:15. 

Q And you arrived on the scene shortly after? A 
That is right. 

* * • * 

Q Do vou have some recollection of how that inter¬ 
section looked at the time of this accident, and if you 
have, see if this diagram and blackboard are of any 
assistance in refreshing your recollection. A Well, I 
recall that the street north of Virginia Avenue was some¬ 
what narrower than it "was on the south side. T re¬ 
member that. 

• • • • 

BY MR. LOVE: 

• • • • 

177 The figures which counsel have stipulated on 
are that South Capitol Street north of Virginia 

Avenue is 40 feet wide: that Virginia Avenue on both 
sides of the intersection is 30 feet wide: that there is 
some widening of the street in between the viaduct; so 
that there is approximately 30 feet travel space on either 
side of the abutment— 
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179 Q There were stop signs governing each oper¬ 
ator in this case? A Yes. 

Q What was the distance of the projection of the 
east curb of South Capitol Street from the stop sign 
controlling the westbound driver? A That sign was 38 
feet east of the east curb of South Capitol Street. That 
was taken, of course, from the street north of Virginia 
Avenue. 

• * • • 

A And the other sign, for southbound traiffic on 

180 South Capitol, was 18 feet north of the north 
curb of Virginia Avenue. 

« • # # 

I 

Q Now, when you arrived upon the scene of th^ acci¬ 
dent, Officer, what did you find? WTiat was thp loca¬ 
tion of the vehicles? A Well, the passenger car was 
over toward the southwest corner of the intersection. 
I am not too certain as to just where, but it wag over 
near the southwest corner of the intersection. The , truck 
was into the intersection and turned somewhat toward the 
southwest corner. 

• • # # 

I 

181 O Do your records indicate how far soutlji into 
Virginia Avenue from the projection of the north 

curb of Virginia Avenue the truck had proceeded tjo the 
point of impact? A That was llVc feet south pf the 
north curb of Virginia Avenue. 

Q And what did you find with regard to the location 
of the private vehicle? A 37V£ feet south of th^ east 
curb of South Capitol. 

Q And that was measured from the north sicile of 
South Capitol Street? A Yes. 

# • * • 

182 Q # * # Now, did any of the drivers Jnake 

any statements to you at the time of the inVesti- 





gation? A Yes; both the drivers made statements in 
one another’s presence. 

Q What did they say? A The driver of the 
183 truck—the tractor trailer—said that he saw the 

car coming some distance back of the sign as he 
pulled out from his stop sign and he thought that the 
car would stop, but it kept on through the sign to the 
collision. 

The driver of the passenger vehicle admitted that he 
had passed the stop sign and said that he turned to 
speak to his wife and children and didn’t notice the 
sign. 

Q Was there any statement with regard to the re¬ 
spective speeds made by the drivers? A Yes. The 
driver of the passenger vehicle said he had been travel¬ 
ing about 15 miles an hour. The driver of the tractor 
trailer estimated his speed at three. 

Q Did anyone at the scene have any injuries? A 
The operator of the tractor trailer complained of sore¬ 
ness to, I believe it was, his left side. 

We insisted that he go to Providence Hospital, and he 
was treated there for a bruised left side of the head 
and his chest. 

* • # • 


Cross Examination 

BY MR. CAHILL: 

# • * • 

185 Q If the point of impact was 37 x /2 feet west 
of this curb here (indicating). A The right 

wheels would be west of the imaginary line continuing 
South Capitol Street, that is right. 

• • # • 

186 Q Was the private car in front of or on the 
side of the tractor trailer when you first observed 

it? A In front of it. 
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# # ♦ • 

A It was down toward the west corner of the inter¬ 
section ; down in that area. 

Q And the tractor trailer was further up? A Yes, 
sir. 

# • * • 

I 

187 Q Was there anyone who at that first inquiry 
claimed that they were injured, or did you have to 

ask several times? A I think I had to ask the operator 
of the truck twice, and he said that he did feet a little 
sore in the left chest, I believe he said. 

Q The first time did he deny that he felt that 

188 there was any injury? A He didn’t ^ay that 
he was hurt when I asked him the first time. 

Q Did you observe any evidences of injury' to any 
of the people in either of the vehicles participating in 
this collision? A No, sir. 

m # « • 

Q Did you see any signs of any injuries to bim? A 
No, sir. 

Q He did not claim any injuries? A Not to my 
knowledge. 

Q Were there any obvious injuries to Mr. D^Haven? 
Did you see any sign of blood anywhere? A No, sir. 
I questioned him about that and he said he was all 
right at first. 

And then I asked him again, and he said, well, 

189 he was a little sore around the chest. 

I 

# # # • 

Q Were the passengers in the private car still there 
when von got there? A Oh, yes. 

• • • • 

Q Could there have been three children? A Could 
have been. 
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• • • * 

Q Would you say that they were maybe three, four, 
five, maybe six years of age? A It is possible. They 
were small children. 

Q Did any of them have any indication of injury? 
A Not that I recall, no, sir. 

• • • • 

190 MR. LOVE: At this time, Your Honor, I would 
like to read into the record pertinent traffic regu¬ 
lations which we desire to introduce in evidence. 

THE COURT: Very well. You may do so. 

* • » • 

* # # Article 1, Section 1, * # * 

• • • • 

191 “Article 2. Section 2. * * * 

« • • • 

“Article 2. Section 3: 

• • • • 

“Article 6, Section 22. * * * 

“Subsection (b). # # # 

192 “Subsection (c). * * * 

“Article 6. Section 28. 

“Subsection (a). • * * 

“Subsection (b). # # * 

193 “Article 6. Section 9. 

“Paragraph (a). * # # 

• • • • 

194 Clayton Earl Rose, 

one of the plaintiffs, was called as a witness and, being 
first duly sworn, was examined and testified as follows: 
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Direct Examination 
BY MR. LOVE: 

t t • t 

195 Q Were you working with Mr. DeHaven on 
May 16, 1948 f A Yes, sir. 

Q What were you doing? A We was taking! a load 
of bread to Rice’s Bakery, South Capitol Street. 

Q How were you taking it there? A Out Soulth Cap¬ 
itol Street. 

Q What kind of vehicle were you using? A 
Ford trailer tractor. 

Q Who was the driver? A DeHaven. 

Q Do you recall on that trip approaching th 
section of South Capitol and Virginia Avenue? . 
sir. 

Q And what street were you traveling on? 
was traveling on South Capitol. 

Q Do you recall what, if anything, Mr. DeHaVen did 

in the operation of this vehicle as he approached 

196 that intersection? A He came to a complete 

stop at South Capitol and Virginia Avenue. 

Q How do you know that? A I was sitting right 
beside him. I was watching him. 

Q Did you notice any other cars at that time? A 
I noticed the car up the block. I looked around to the 
right and I looked to the left at the same time he did, 
and there was a car coming off the hill off We^t Vir¬ 
ginia Avenue. 

Q What street was he traveling on? A Virginia 

Avenue. 

Q How far away would you say he was at thit time 
that you saw him? A I couldn’t make an approjximate 
guess on it. 

Q What is your estimate? A Oh, I guess a|)out a 
half a block or so away when T first saw him. 







Q And where was the tractor trailer at that time? 
A Right at the intersection, back from the sidewalk; 
right by the stop sign. 

Q And what did Mr. DeHaven do then! A He put 
the truck in low gear and he started taking off, and 
there was a guy walking across the street, so he 
stopped. 

197 Q Did you notice the other car any after that? 

A No, I didn’t. I didn’t pay no attention to the 
other car then. I looked to the right of the truck again, 
and by that time there was a bang, and that was all. 

Q How far would you say the General Baking truck 
had proceeded into Virginia Avenue at the time of the 
impact? A About 8 feet. 

Q What lane of travel was the General Baking truck 
traveling in? A What lane? 

Q Yes. A By the curb. 

Q Did you take observation of what part of the pas¬ 
senger car struck what part of the truck? A The pas¬ 
senger car struck the left front fender, right at the 
bumper on the trailer, on the cab of the truck, and it 
caught the right front fender and grill, the hood, on the 
Dodge car. 

Q I am not sure that I understand. What part of 
the truck was hit? A On the left front fender and 
bumper in the front of the truck. 

• • • ♦ 

199 Q After the accident happened what did you 
do? A I asked DeHaven was he O.K. 

He said yeah, and he told me to go call the police; 
so I walked up on the top of the bridge to the switch 
tracks up there and I called the police. 

• « # • 

Q Did Mr. DeHaven make any complaints about being 
hurt? A Yes. He said his side and his head hurt, 
and he went over and sat on the curb. 
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Q Now, what happened to you when this colli- 

200 sion occurred, Mr. Rose? A Well, I didn’t no¬ 
tice till after I got down I broke a watch and 

chipped four teeth off, two on the bottom and (two on 
the top. 

Q Did you have those teeth fixed? A No, I s didn’t. 
Q Did you ever go to the dentist about th4m? A 
I went to a dentist. 

Q Who was the dentist? A Dr. Channing. 

Q When did you go to Dr. Channing? A It was 
about six months later—I had two teeth filled—Ipiat he 
asked me about getting them fixed, and I told him I 
didn’t have enough money to get them fixed. He asked 
me how it happened. 

Q Why haven’t you had them fixed? It has been 
three years since the accident, Mr. Rose. A I haven’t 
had the money to get them fixed. 

Q What happened to this watch? A Well, it hit on 
the gear shift selector. It broke the crystal and bashed 
the hands straight on back on the watch. It broke the 
watch completely. j 

Q What kind of watch was it? A Bullova, 17^Jewel. 
Q How much did it cost you? A $71, at the Ross 
Jewelry Store on Seventh Street. 

201 Q How long had you had it? A I ha^ it 18 
months. 

Q What did you do? A T took it back to Ross’ Jew¬ 
el rv Store and thev allowed me so much on another 
• * 

watch. 

Q How much did they allow you? A They allowed 
me $15. 

Q Did you lose any work by reason of vour broken 
teeth? A No, I did not. 

Q Did they cause you any pain? A No. 






202 


Cross Examination 


BY MR. CAHILL: 

• • • • 

203 Q And have you any idea what rate of speed 
Mr. Sher was traveling at at that time? A Well, 

I will say he was going anywhere between 25 and 30. 

• • # • 

204 Q What was the position of the two vehicles 
when they finally came to a stop? A Well, the 

truck was sitting sort of an angle and the car w r as still 
headed straight on after it had hitted the truck. 

♦ • • • 

Q Was the car in front of the truck or was the 
truck in front of part of the car? A The truck was 
partly in front of the car. 

• •ft 

Q Then, a small part of the car was in front of 

205 the front end of the truck? A Yes, where it had 
hit at. 

• • • • 

Q # * So that the truck was against the right 

front side of the car: is that correct? A Yes, by the 
front fender where it hit at. 

Q Your statement, then, is that the truck hit the right 
front fonder of the car: is that it? A No: the car hit 
the right front fender of the truck. 

• • • • 

Q You also testified that there was a man, or “guy” 
walking across the street, “so we stopped”; is that cor¬ 
rect? A Yes, sir. 

Q In which direction was he walking? A He w T as 
on the—T forget which corner he was on now\ 
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206 


Q Where was he when you saw him? 


A He 


was on one of the corners, but I don’t know which 


corner. 


Q • * # You asked Mr. DeHaven if he was ill right, 
and he said he was O.K. Is that correct? A ]Well, he 
was still setting in the cab of the truck, and I asjted him. 
He said, “Yeah.” 

So I walked up on the bridge, walked up on top of 
the viaduct, and called the police and came back, ^nd they 
was out of the car—Mr. Sher and Mr. DeHaveji. 

Q Mr. DeHaven did tell you he was O.K. at that 
time? A That’s what it sounded like he said, i 


207 Q Did you see any evidence that he was in¬ 
jured other than what he told you? A No. 

Q You testified also that you chipped youf teeth. 
How did you come to chip them? A You’ve got me, but 
they wasn’t chipped—they wasn’t chipped that rooming. 
When T went home that night they was chipped, though. 


208 Q # * # So you are inferring, from tjhe fact 
that they were all right in the morning ^nd you 
knew in the evening they were chipped, that th^v were 
chipped in the collision? A Yes, sir. 

0 You have never done anything about them? A No, 
T haven’t. 


• • t • 

210-211 Q Did you, at the time of the collisioiji, make 
anv claim to any injury? A No, sir. | 

Q Did the officers ask you if you were hurt? A Yes. 
Thev asked me was T hurt, and T said no. 

Q Yon were not. So that at that moment vpur re¬ 
sponse to the officers was to the effect that you had 
no damages? A That’s right. 


I 
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• • • * 

Redirect Examination 

BY MR. LOVE: 

Q In this accident, Mr. Rose, did you hit your face 
in and about the cab of the car or truck? A No, sir. 
Q What caused your teeth to be chipped? A 

212 T might have had my mouth open. My mouth 
closed real fast or something. 

Q You do not know? A No. 

Q Had you suffered any blow on your mouth or face 
that day or before the accident or after the accident? 
A No, sir. 

Q That was the only violent thing that occurred to 
you during the course of that day? A Yes, sir. 

• i • • 

213 MR. CAHILL: * * * We would like to make a 

214 motion to dismiss the complaint of plaintiff De- 
Haven on the grounds of contributory negligence, 

and we feel that, as a matter of law applicable in this 
case, that is the situation. 

I am looking at a transcript of the testimony given by 
Plaintiff DeHaven yesterday, beginning at page 38b. The 
contention of contributory negligence is based upon the 
fact that Mr. DeHaven admitted that he saw the de¬ 
fendant’s car at a point some 40 to 50 feet east of where 
he was then standing, and at that time he realized that 
the defendant was not going to stop and that he was in 
motion, traveling— 

THE COURT: Three miles an hour. 

MR. CAHILL: —at approximately three miles per 
hour, and that he was then approaching the north curb 
of Virginia Avenue, entering the intersection; that, in 
spite of that realization, he did not stop at that time, 
although he testified this morning that he could stop 
practically instantaneously. 
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He also testified yesterday that had there be^n an ad¬ 
ditional two feet, there would have been no collijsion. In 
other words, if Mr. Sher had driven out two f^et to the 
left, there would have been no collision. 

In line with that, if I may, I will read two pages— 

THE COURT: No. I followed the testimony very 
closely. If you have any other points you might make 
them. 

215 MR. CAHILL: We have, in support of that 
motion, cited the case of Capital Transit y. Small¬ 
wood, in the U. S. Court of Appeals for the District of 
Columbia, in Volume 82, at 228. On page 230 tjie Court 
said here, in reviewing the Smallwood matter: i 

“Smallwood saw the streetcar when it was ionly 60 
feet away and was approaching at what seemed to him 
to be a rapid rate; so he knew then of the impending 
peril. ” 

In this instance the testimony indicates that Mr. Sher 
had no knowledge of any impending peril and he was not 
heedful of what was going on before him. 

“He said he could have stopped in from three to four 
feet,” which is what Mr. DeHaven inferred, althjough he 
said he could stop practically instantaneously. 

• • * • 

216 With reference to Mr. Rose, we move to dismiss 
his complaint on the ground that there l^as been 
no proof of any loss; that, by his own admission, 

217 he is not even certain he had any injury jand, on 
the contrary, stated that he did not have iany in¬ 
jury as a result of the collision. 

* # # • 

THE COURT: The Court does not feel that tjhe case 
of Capital Transit v. Smallwood is in point. 

With regard to this particular accident, whefe each 
of the approaching points was controlled by stop signs, 
the testimony on the part of the plaintiff is that! he did 

i 





stop for the sign directed toward him and assumed that 
the other gentleman was going to stop for the sign con¬ 
trolling his travel, together with the fact that the Officer 
has testified that the defendant said he did not see the 
sign at the time and proceeded through it, the Court 
thinks that it does raise an issue of fact; and, accord¬ 
ingly, the motion for a directed verdict as respects this 
part of the case that involves Clifford DeHaven is over¬ 
ruled. 

With regard to the Plaintiff Clayton Rose, the testi¬ 
mony, of course, is that he was a passenger in the plain¬ 
tiff’s tractor trailer; and if you would even admit 
218 for the sake of argument that there was negligence 
on the part of the truck driver, of course it is not 
imputed to him. There is a show of negligence to go to 
the jury on which reasonable men would differ and, ac¬ 
cordingly, the Court feels that he has established a prima 
facie case. 

Now, with regard to the question of loss, there is posi¬ 
tive testimony that he lost a watch that was bought 
S months before the accident for $71 and on which he 
got a turn-in value of $15, or an out-of-pocket expense 
and loss of approximately $56. There is evidence to in¬ 
dicate that his teeth were sound before the accident and 
chipped after the accident, which would raise an issue of 
fact as to what it is worth. 

The Court has spoken of the loss of property damage, 
to-wit, the broken watch, and also the physical injury, 
to-wit, the four chipped teeth. The complaint does aver 
that he suffered great pain of body and mind and that 
he had incurred medical and dental expenses in the sum 
of $500. T do not recall any show of any medical or 
dental attention being introduced. To what degree pain 
and suffering arise from a quick snapping and closing 
of one’s open mouth is something for the jury to decide, 
T suppose. 
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220 Thereupon— 

Abie A. Sher, 

the defendant, was called as a witness and, beipg first 
duly sworn, w^as examined and testified as follows: 

I 

I 

Direct Examination 

BY MR. CAHILL: j 

• • # • 

226 Q Were any of the passengers in youj: car in¬ 
jured? A No, sir. j 

Q Did any of them have any bruises, scratches,! or cuts? 

A No, sir. 

Q Breaks? A No, sir. 

Q Scratches? A No, sir. 

Q Were you injured? A No, sir. 

* * * # 

227 Q Did you observe at that time—between the 
time that you first saw Mr. DeHaven and Mr. Rose 

at the time the police reached the scene—any evidence of 
any injury to either Mr. DeHaven or Mr. Rose? A No, 
sir. 

Q Did you hear the police ask if anyone was injured 
there? A Yes, sir. 

Q Did anyone claim to be injured? A Not at first, no, 

sir. I 

1 

Q When did someone claim to be injured? |A The 
police asked twice if anything was wrong with ypu. He 
said, “If there’s anything wrong with you, we will 
22S take you over to the hospital.” 

Q Was there any description of the najture of 
the injuries? A No, sir. 

I 

• • • • 



98 A 


233 Q Did Mr. Rose tell you anything about any 
damages to his person or his property at that time? 

A He had the broken crystal on his watch. 

Q When did he tell you that? A Right at the acci¬ 
dent there. 

• # • • 

234 Q Did Mr. Rose show any evidence of injury? 
Did he have any cuts on the mouth? A No, sir. 

• * • * 

Cross Examination 

BY MR. LOVE: 

• • « • 

235 Q You did not see the stop sign? A No, sir. 

• # • • 

245 Q Now, you say you did not observe anybody 
being injured, but you do admit that Mr. DeHaven 
was taken to the hospital? A Yes, sir. 

Q That is true. Then, apparently, he was injured; 
isn’t that true? A T presume so, yes, sir. 

# * * • 

24b Q The police officer and Mr. Rose and Mr. De- 
Haven, who say that you admitted to them that 
you were turned around trying to stop some argument be¬ 
tween the children, are all mistaken? You never said any¬ 
thing like that? A I didn't say anything like that, no, 

sir. 

• • • • 


250 


Redirect Examination. 


BY MR. CAHILL: 

• • • • 

253 Q You testified that after the accident you pre¬ 
sumed that Mr. DeHaven was injured. A I didn’t 
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know he was injured until the police asked him. Tile police 
asked him. At first he said no, he wasn’t hurt. 

Q In short, then, your knowledge or presumption that 
he was injured was based on his statement to thq police; 
is that right? A That’s right. 

* # # * 

260 Deposition of Dr. Fred R. Person 

# # # # 

(The deposition of Dr. Fred R. Person was read.) 

» # * • 

261 Dr. John Gallagher 

was called as a witness and, being first duly 1 sworn, 
was examined and testified as follows: 

Direct Examination 

BY MR. CAHILL: 

* # * • 

262 Q Doctor, did there come a time when you ex¬ 
amined a man by the name of Clifford \V. DeHaven? 

A Yes, sir. I examined that man on 6-7-48—June 7th, 
194S. 

Q How did you happen to examine him, Doctor? A 
He was sent by a physician to my office for evaluation— 
by Dr. Frohman. 

Q And what was the nature of the evaluation tljiat was 
sought? A Well, in summary, this man allegedly sus¬ 
tained a head injury, followed by certain symptoms 

263 afterwards, and Dr. Frohman wanted an evdluation 
of those symptoms. 

Q Did you find certain symptoms to exist at that time? 
A Well, T found certain signs to exist. 
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Q Doctor, will you tell the Court and the jury what 
you found at that time? 

* # # • 

THE COURT: Will counsel approach the bench? 

(At the bench:) 

* # # • 

205 THE WITNESS: Let us put it this way: Either 
mumps or pituitary abnormality could have produced 
an almost identical picture, because in both cases there is 
a loss of male hormones. In other words, following the 
loss of testicular substance with mumps and following the 
growth of a pituitary tumor, both result in the same syn¬ 
drome that you see. 

MR. CAHILL: And they could have— 

THE WITNESS: And both of them were in existence 
prior to his head injury. There is no question about that. 
The clinical picture was fully developed before he was 
ever hurt. 

# * * • 

2GO THE COURT: Is it by stipulation agreed by 

you gentlemen that mumps could produce that con¬ 
dition, and let it go, or do you say there is a causal con¬ 
nection between the injury and the present condition? 

MR. LOVE: We are not claiming any damages for that 
type of injury. 

MR. CATTTLL: No, but what we are debating is 
whether or not this condition you do claim exists may have 
been 4 he subsequent condition to the mumps or solely to 
the collision, and from the report here, it indicates— 

MR. LOVE: T think it was caused by the injury. 

THE COURT: Tf you do, T think it ought to be in 
the record so as to have a full record. 

MR. CAHTLL: We will have to go into it, unless you 
will stipulate it might have been from the mumps as well. 

MR. LOVE: T can’t do that. 

• • * • 
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“Question: Doctor, will you tell the Court and 
the jury what you found at that time?” 

T1IE WITNESS: The examination disclosed ja rather 
obese young adult while man who did not appear to be 
acutely ill. There were abnormal accumulation^ of fat 
present involving the entire trunk as well as both arms 
and legs. 

The adiposity—in other words, the fat accumulations 
—around the extremities involved only the proximal por¬ 
tions of the limbs—in other words, the portions close to 
the body—so that the forearms and the lower legs were 
of normal dimensions. 

The skin of his face was coffee colored, thin, and parch- 
ment-like. 

There was a total absence of hair over his chest, ex¬ 
tremities, and other portions of his body. There was an 
almost total absence of hair on the face. There were a 
number of pearly white streaks in the skin on either side 
ef the abdominal wall. The abdomen itself with protuber¬ 
ant and obese. The blood pressure was 160/100, and I 
made the note that there were no signs of acromegaly. 
Tn other words, there were no signs of gigantism' 

The neurological examination was completely Negative 

except for the presence of paleness in the optic 

26S disks in the eves. 

‘ 

• # • • 

Q There was no evidence of neurological abnormality? 
A Except for the presence of pallor affecting the nerve 
in each eye. 

Q T note your meningeal examination was alslo nega¬ 
tive? A Yes. When T say the entire neurological ex¬ 
amination, T mean from a mental survey—meningeal symp¬ 
toms, cranial, nervous, motor system, and sensation. 

The blood pressure, which might be pertinent, at that 
time was 160/100. 


Q Referring particularly now to the eyes, Doctor, did 
you find, in the course of your examination, any evidence 
of either acuity or field of vision being interfered with? 
A At that time, although the test was a gross one, so 
far as fields of vision are concerned, I could not find any 
alterations. 

Q Now, in your summary, Doctor, you have some con¬ 
clusions there. Will you inform the Court and the 

269 jury on those? A Following the taking of the 
history and the making of the examination, I con¬ 
cluded that this man was suffering from a disturbance in 
pituitary glandular function, most likely due to the pres¬ 
ence of a tumor in this gland, and I further concluded that 
the introcranial lesion, namely, this tumor in the gland, 
was temporarily aggravated by the head injury alleged 
sustained on the 16th of May, 194S. 

I further did not feel that there was any question re¬ 
garding the causal relationship between the recent head 
injury and the symptoms, particularly his visual disturb¬ 
ances, which followed it. 

And I further concluded that one should state that the 
blow to the head did not and would not and will not aggra¬ 
vate the rate of growth of this tumor, and presumably his 
visual symptoms, and most likely his headaches "were due 
to the transient disturbance of the blow caused in shifting 
the tumor out of position momentarily, and so on. 

Q Doctor, if there were any permanent injury to the 
pituitary tumor, if one existed, what could be the most 
noticeable symptom? A Progressive loss of vision would 
he No. 1 on the list. 

Q Progressive loss of vision. Would blurring of the 
vi<don—these temporary spells of blurred vision— 

270 be another symptom? A Tt could be. It is one of 
tho things that can happen. 

Q Tf there were serious or severe injury or a permanent 
injury, would there be evidence in the spinal column or 
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the spinal fluid? A No, there would not. In oth^r words, 
would his spinal fluid be altered in conjunction witn damage 
to the tumor? 

Q To the pituitary gland. A No, there should not be 
any alteration of the spinal fluid. Unquestionably there is 
some increase in one element—the total amouni; of the 
spinal fluid—but that is not an unusual finding. 

* * * * 

272 Q Suppose, Doctor, the conditions wljich you 
found upon your examination and, in addition there¬ 
to, the statement that on June 9th, 1948, blurring had dis¬ 
appeared, but a numb feeling was complained oj: in the 
region of the left eye; that the vision was 20-20 bn June 
28th, 1948, in both eyes and was 28-20 in the left ieye and 
20-20 in the right eye on February 14, 1950; and! the pa¬ 
tient performed substantially the same work and tjie same 
character of work from June 4th, 1949, to August 24th, 
1950, having a good service record. 

Would you say that there was any permanent injury to 
the pituitary gland as a result of this collision on 

273 JUNE 16, 1948? A No. 

THE COURT: T will correct you. May 16, 
1948. You said June. 

# • # • 

Q Could this type of injury, as you found it on your 
examination, substantially contribute to an aggravated 
nervous condition or hypertension? A It could. 

Doctor, if this patient received a blow on the head in 
the parietal reirion on August 25, 1949, approximately 16 
months later, in your opinion would that contribute more 
forcefully to a hypertensive condition than a bl<|)w sus¬ 
tained in the collision on May 16, 1948? A Well, I can’t 
answer that, because I do not know anything about 

274 the nature of the second blow. I would ijiave to 
know many more facts about it than the fact that 

there was just an impact sustained there. 
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Q The degree of the injury. 

If it was medically reported as a contusion and slight 
swelling in the parietal region of scalp. A Well, Mr. Ca¬ 
hill, that again—a contusion and slight swelling of the 
scalp, and so on—can be associated with a skull fracture. 
It is radically altered by different circumstances. I do 
not think I can answer that question. 

Q Very well. I will withdraw the question. I do not 
want to put you on the spot. 


Cross Examination 


DY MR. LOVE: 

0 Just a very few questions, Doctor. You saw Mr. 
RoHaven one time, on June 7th, 194S? A T saw him on 
one time, on that date. 

Q Have vou seen him since that date? A I saw him 
about two weeks after that. 

Q Have you seen him any other times? A T have not 
seen him since 1948. 

Q Now, could a man suffer a blow’ on the head. Doctor, 
where he has a tumorous pituitary gland which 
275 would cause an unbalancing or disturbance of the 
gland itself without a disturbance of the tumor? 

Is there such a thing, in other w’ords, as a blow shaking 
the head so badly as to cause a disruption of the function 
of the pituitary gland? A Is there such a thing as that 
happening? 

Q Yes. Could it happen? A Yes, it could happen. 

Q And even if that pituitary w r as suffering from a 
tumor, that could still happen without causing any gross 
aggravation of the tumor? A That is correct. 

0 Now, Doctor, vu'th respect to the pituitary gland, 
locate it so the jury can understand w’here it is. A It is 
located at the base of the brain, right behind the nose, 
betw’een the eyes. 
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Q Is it connected in any way to the brain? ^ It is 
connected by a stalk to the brain—to the base of thje brain. 

Q A sort of pedastal? This connection does riot have 
any function? A Yes, a very vital function. 

Q In the normal functioning of the pituitary, does it 
regulate or control blood pressure? A Yes, it does. 
27G Q And does it have any effect or control upon 
the sexual characteristics of an individual? A 
Very much so. 

Q And you have already testified that it could cause 
visual disturbance? A Yes. 

Q Row does it cause the visual disturbance, Doctor, 
with reference to its location? A Well, the nerve to each 
eye cross each other right above the tumor—ip other 
words, that crossing of the nerve to each eye—the cprossing 
there sits right on top of the tumor, or within one-sikteenth 
of an inch from it. 

Q Now, could a disturbance of the pituitary and its 
relationship to this optic nerve, and so on,, cause a condi¬ 
tion of perpetual headaches? A It could. 

Q Now, with regard to the bone structure of the skull. 
Doctor, isn’t it true that those regions right next to the 
temples are the thinnest? A The bone is very thin at that 
point. Tha* is the thinnest portion of the skulk in the 
lateral aspect, by the ear. 

Q So that a blow on the temple region of the skull 
could be transmitted inside with greater ease than 
277 on the thick bony surface of the head? That is, a 
lesser blow could cause a greater internal compres¬ 
sion? A That is correct. 

0 And would it be possible. Doctor, for a man who 
has a pituitary gland which is affected by a turiior to 
suffer a blow on his head which would permanently dis¬ 
lodge the tumor or set it out of its place so as to cause a 
permanent pressure? A It would be extremely difficult. 

• • • • ^ 
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Redirect Examination 
BY MR. CAHILL: 

Q Doctor, you have testified here that the type of in¬ 
jury referred to could cause perpetual and continuing head¬ 
ache and visual disturbance? A Now, the question was 
—to keep the line straight—could a blow—there was no 
particular reference to any blow, that I know of—the ques¬ 
tion was, Could a blow to the temple region produce such 
and such symptoms ? And my answer was, “Yes.” 

Q And also it could produce visual disturbance and 
the like? A Yes. 

Q In your opinion, having examined or twice seen Mr. 
Dellaven, did it do so in this case? A No. 

• • • • 


280 Dr. Samuel M. Becker 

was called as a witness and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

BY MR. CAHILL: 

* • • • 

Q How long have you been licensed, Doctor? A My 
license is dated, I think, July 29th, 1926. That is over 25 
years. 

• • • • 

2S1 Q Do you specialize in any particular type of 
medical art? A I do. 

Q What is that? A That is in medicine known as 
traumatic surgery, or the injury side of medicine. 

Q Do you also treat these patients as well as examine 
them? A Yes, indeed, I do; most decidedly so. 
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Q How long have you been specializing in that practice, 
Doctor? A Practically since I have been practicing 
medicine. 

Q Did there come a time, Doctor, when you sa\y a pa¬ 
tient by the name of Clifford W. DeHaven ? A There 
did. 

* • # • 

A My record shows that I first had occasion to examine 
Mr. Clifford DeHaven on June 5, 1948, in my office. 

• • 0 • 

282 In this instance of Mr. Clifford DeHaven, hb gave 
me the following previous history: To the effect 

that in 1944 he was confined to the Lewis-Gale Hospital in 
Roanoke on account of pneumonia, with complicationjs, and 
the complications in this instance apparently we|re an 
abdominal abscess of the left side which required infcision. 
Kept in confinement in the hospital about two months. 

• 0 • • 

Also, in the previous history he told me he wab mili¬ 
tarily Service-exempt on account of stomach ulcers^ 

• • • • 

■ 

Relative to the history relative to the present illness, 
the condition for which 1 was examining him, he gave me 
the history that on May 16, 194S, about l:05i p.m., 

283 at Virginia Avenue and South Capitol Street, South¬ 
east, he was the driver of a truck which w^s in¬ 
volved in a collision with another vehicle. He told me he 
was not thrown out of the truck. He says he wa^s not 
unconscious, nor did he have any bleeding from any| part 
of the body. He was taken to the Providence Hospital in 
a police scout car, and he was examined there in the Emer- 

<rencv Room, following which he was released to his pome. 

' 

• 0 • • 

He also complained that the left side of his head jiurts 
all the time. I have it in quotations. 



« 


108 A 

Then came the examination, and the gist of it at 

284 that time was that he was up and about and he 
presented the over-all typical secondary sex change 

pictures associated with a condition known as—we give 
it a name—Frohlich’s syndrome, in which the patient is 
very much overweight, he has large breasts, he has the 
female distribution of hair, such as no hair on the face 
or chest, in which these patients do not shave very much. 

He told me that he just shaved about once a month, 
which would be hand in hand with a finding of sparsity of 
hair on the face. 

He had wide hips. He had softness of muscle tissue 
and flabbiness, which goes hand in hand with the syndrome. 
By the word “syndrome” we mean the entire picture. 

Ilis weight at that time was 233 pounds. His height 
was 71 inches. That is five feet eleven inches. Blood pres¬ 
sure was normal—136/100, which is normal. Pulse was 
normal, 74. 

My examination of the head, neck, and face, with special 
reference to the left side of the head, showed no evidence 
of recent injury. When I say “injury,” I had reference 
to bruises, discolorations, swellings, sore or tender areas. 

His eyes showed normal reaction to light. We have a 
machine in the office known as the telebinocular machine, 
which machine is used for the purpose of getting 

285 depth in perception and color vision tests, which 
make the left eye separate and the right eye sepa¬ 
rate; and he reacted normally. 

Following this T spoke with the eye doctor, an M.D., 
who had examined him. Dr. Gurwin, and he told me that 
his examination showed normal findings—that is, 20-20 vi¬ 
sion in both eyes—and that the visual fields were normal, 
and when T examined him he was not wearing glasses. 

T found no evidence of motor or sensory disturbance 
involving either upper right or left extremity or the lower 
right or left extremity. 
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By “motor” 1 had reference to muscular disfunction, 
inability to use the member or the part—the left arm or 
right arm or the right leg or the left leg—as you might 
suspect symptoms when they have a skull or head injury. 

Nor did 1 find any sensory changes. Sensory qhanges 
sometimes may be present—nerve changes—without motor 
changes being present until a later date. I did not find 
that, either. 

* * • • 

| 

286 Q Now, Doctor, based on your examination and 
the medical facts that you found at that tim^, what 
was your opinion? A In my opinion, I wrote, il had 
talked with Dr. Frohman and found that a report of the 
X-rays of the skull and the X-rays of the chest werq nega¬ 
tive for fracture. 

My findings lead me to the conclusion that therej is no 
injury at this time present associated with this accident. 
T thought the man at that time could be working, and I 
felt there was no reason, based on injury—my findings were 
just based on injury—why this man should not be at work. 

1 felt that there were no injury findings present i which 
would disable him from work. T did not believe thp,t the 
symptoms of which he complained at that time were based 
on findings of injury. 

# * • • 

2S7 That does not exclude the probability that there 
may be some other functional or medical or glandu¬ 
lar disturbance which causes these complaints; but I felt 
that injury as such was not the factor behind this com¬ 
plaint. 

0 Did von have occasion to examine Mr. DeHaven at 
a subsequent date? A T did. 

Q What was that date. Doctor? A Re-examination of 
Mr. DeTTaven was made by me on April 10th, 1951, in my 
office. 
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Q Would you tell the Court and the jury what your 
findings were at that time? A Well, I also went into the 
previous history again, as a result of which I found there 
was quite a sequence of events that followed my last ex¬ 
amination—that is, there were quite a few conditions or 
situations that had taken place between my first examina¬ 
tion and the second examination which, if you want now, 
I shall give. 

* # # # 

28 g * * * That is, in August of 1949, while working 

for the Carolina Motor Express Company—and 
this is what the patient told me; I have it here—while 
working for the Carolina Motor Express Company, he 
was struck on the head with a two-by-four timber, which 
struck him on the left side of the head. 

He was X-rayed at a clinic in Roanoke, Virginia. X-rays 
of the skull then were reported negative for skull frac¬ 
ture. 

« • * • 

290 Then he drove back to Roanoke alone with his 
load of merchandise, a two-hour run, and because 

he complained of persistent headaches, he was referred to 
hospital or clinic. X-rayed, and a few days later, because 
his complaints became much worse, he was admitted into 
the Lewis-Gale Hospital at Roanoke, because of the head 
injury arising out of his being struck on the head with 
a two-by-four timber while working for the Carolina Ex¬ 
press Company. 

• # • • 

291 TTo went to the Roanoke Hospital, where a diag¬ 
nosis of pneumonia was made, and he was admitted 

into the Jefferson Hospital there. 

At the same time a finding of hypertension—that is high 
blood pressure—was found, and he was placed upon a 
special diet for high blood pressure cases. 

• • • • 
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294 Although he claims to have tenderness ip the left 
temple region, there was no objective evidence of it. 

• • • • 

296 Q Reverting to your first examination of June 
24th, 1948, did you find any objective evidence of 

injury to Mr. Dellaven? A Relative to objective physi¬ 
cal findings and injury, I found none. 

Q Did you find any evidence at that time, which was 
approximately 20 days after this collision, of theH having 
been any concussion of the brain in Mr. DeHayen? A 
You are talking of objective findings? j 

Q That is right. A Concussion would be subjective 
svirmtoms. 

' 1 t i 

Q Yes, but was there any objective evidence thht there 
had been a concussion? A Well, objective evidence does 
not go hand in hand with concussion. I will have to explain 
that to you. Concussion is a combination of symptoms. 
The patient has complaints of headache, this, that and the 
other, as a result of which we arrive at a conclusion, but 
there were no objective findings in this instance ito sub¬ 
stantiate these symptoms based on an injury. jThat is 
what T had reference to. 

Q You found no bruises of the skull. A No praises; 
no swelling; no evidence of a skull fracture; no history 
given me that he had hemorrhage or uncoijiscious- 

297 ness or lacerated wounds. In other words, I did 
not find injury about the skull, the head, the face, 

which T felt could account for his complaints. 

Q Doctor, from the history which he gave you, plus 
the findings which you yourself made, could you, as an 
expert in trauma, conclude that Mr. DeHaven had received 
an injury which would have harmed or aggravated a pre¬ 
existing harm to the pituitary gland? A Based on the 
history which this man gives me that no doubt he had 
this syndrome prior to this accident—that is, Frr)hlich’s 
syndrome—that is the sparsity of hair, the large breasts, 
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the obesity, the wide hips, the fact that he shaves once a 
month—led me to the conclusion that these symptoms cer¬ 
tainly were present prior to the accident, and I found 
nothing of an injury feature at that time which would play 
a part in this previous finding of Frohlich’s syndrome. 

Q And your opinion, relative to the Frohlich’s syn¬ 
drome, was that it was a pre-existing condition? A lam 
confident that was a previous condition. That did not come 
up in three weeks’ time. My opinion was it was probable 
that the injury’ did not play any part in the over-all picture 
of this Frohlich’s syndrome. 

0 T will get back to that prior question with reference 

to the pituitary gland, Doctor. 

29S Were there anv indications or anv evidence which 

* •/ 

you observed which would indicate, from this acci¬ 
dent, that this pituitary gland may have been affected in 
anv manner adverselv? A Arising out of this accident? 

Q From this accident. A No, I did not think so. I 
felt that there are certain findings which one can look for 
in certain brain injuries, and the fact that the man had 
normal eye ground findings was the most conclusive evi¬ 
dence, in my opinion, and the various neurosurgeons whom 
T have talked with, that injury to the pituitary body, we 
call it, or pituitary gland, would manifest itself in certain 
eye findings. 

* • • • 

This man had an eye ground examination by a 
299 competent man, and it was completely negative— 
that is, it was normal. There was nothing in the 
findings to even suggest that he had injury or a brain 
tumor. 

Q Is it a correct assumption, Doctor, that if the pitui- 
tary gland has sustained any material injury, the eyes will 
be affocted? A One should anticipate that, and certainly 
with injury to the pituitary body one should expect objec¬ 
tive findings. One would have to have considerable injury 
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about the head, which would in the end result affect the 
pituitary body, which affection of the pituitary body 
should show certain eye ground findings. 

Q Is the pituitary gland so situated that jt can be 
readily injured? A It is so situated that it is well pro¬ 
tected. It is pretty difficult to injure the pituitary body. 
We call it the pituitary gland. The gland itsdlf is, oh, 
the size of my small fingernail—maybe about a half centi¬ 
meter, which is about maybe one-fifth of an incii, maybe 
one-fourth of an inch, in diameter. I think the anatomists 
describe it as 12 milimeters in one direction ajid about 
eight in the other. Tt is quite small and it is jvvell sur¬ 
rounded. Tt is in a bodv surrounded bv hard bohe tissue. 

• V 

« • # • 

300 Q Dr. Becker, if a man had been injured as Mr. 

De Haven was, or alleged he was, and he had normal 
eye readings until— A They were practicallv normal 
three years later. 

Q —until September 7th, 1950—that would be two 
years and three months, or thereabouts—had thire been 
an existing injury of the pituitary gland, would jit, as a 
matter of medical experience, have shown up in jhis eyes 
by that time? A L think one should anticipate that cer¬ 
tain findings would show up. Of course, that c|oes not 
exclude disfunction of the gland, which could still jbe pres¬ 
ent without injury, and that disfunction could be mani¬ 
fested in other forms, as it was in this case. 

I 

• • • • 

302 Q Doctor, could hypertension ensue from a dis¬ 
function of the pituitary gland? A Yes, indeed. 

I 

* * • • 

Q Now, from your knowledge and examination! of Mr. 
DeHaven, could it be in this case that hypertension would 
develop from the disfunction of his pituitary glajid? A 
The only thing I can say in answer to your question is 
that, in the absence of any other causative factor, keeping 
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in mind the picture that he does have some pituitary dis¬ 
function, I felt that this hypertension was some involvement 
of the sympathetic system arising out of the disfunction 
of the pituitary body, and that was accordingly treated by 
the pari sympathectomy—bilateral. 

Q At the time of your examination on June 5, 1948, 

was there anv evidence discovered bv vou that this dis- 
* •/ • 

function could have arisen, if it did exist, from this colli¬ 
sion? A I am confident disfunction was present for 
some time prior to the collision. 

* # * • 

303 * * * I am sure it was several years in progress to 
come to the stage that I found him at. 

Q Would your findings with reference to his injuries, 

if any, in this collision account in any way for a peptic 

ulcer? A Peptic ulcer, according to his own history, 

preceded the accident. This peptic ulcer did not arise 

out of an injury for which I examined him. 

Q And did you find^ at the time of your examination, 

any indication that this accident may have aggravated a 

pre-existing peptic ulcer? A Not in my opinion, sir. 

Q As a result of your examination on April 10th, 1951, 

Doctor, did vou find anv conditions which would indicate 
* •> 

that you should amend, alter or change your original diag¬ 
nosis or original opinion with reference to the effects of 
this collision on Mr. DeHaven? 

* * • • 

304 I felt that there were no findings at that time on 
the basis of an injury, which would substantiate his 

claim that his troubles and all the troubles of those symp¬ 
toms and complaints and physical findings, which I de¬ 
scribed, were due, which T thought were not due, to the 
accident of May 16, 1948. 

• • • • 
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Q Doctor, in view of your second examination, have 
you any reason to change the opinion you expressed after 
your first examination—that is, that it was tliien your 
opinion that there were no sumptoms and no injury sus¬ 
tained by Mr. Deliaven in the collision of | May 16, 

305 194S? A I would not put it that way, if I may. 
In the initial, in the first, examination, it] was my 

opinion that there were no findings of injury at that time 
to account for his complaints. That was three we^ks after 
the accident. 

When I examined him again about three years later, 
the findings were, in my opinion, of such a nathre that 
I did not change my opinion that his complaints} did not 
arise out of this accident of 19-fS, and that was njy initial 
opinion. 

Q And that is still your opinion, Doctor? A That is 
my opinion at this time. 

# # # • 

Cross Examination 

| 

BY MR. LOVE: 

Q Doctor, you do not classify yourself as a neurologist, 
do you? A I am not a neurologist. 

# * * # 

306 Q Now, you have seen the plaintiff on about two 
occasions over a period of about three yegrs? A 

Yes. I examined him on two occasions, right. 

Q Doctor, subjective symptoms are just as reajl as ob¬ 
jective symptoms, aren’t they? A I would not pujt it that 
way. I will say subjective symptoms are what the patient 
tells us. 

• * * * 

i 

Q You have to use subjective symptoms just asj well as 
objective symptoms in order to diagnose the case, 

307 don’t you? A Not as much. I use that as a 
guide. 


Q It is very possible that a man may be suffering from 
an injury and have only subjective symptoms, isn’t it? A 
I would have to find some objective findings or have enough 
finding there which would lead me to go over the fence a 
bit to say, “Yes, this man has it,” or, “He doesn’t have it.” 
i give great respect, great attention, to what the patient 
tells me—every patient that comes in. I accept his word 
100 percent, and then 1 start searching for findings which 
would say to me, “Yes, this man has it,” or “This man 
doesn’t have it.” 

* # # * 

Q The history given you was that this man suf- 

308 fered a blow to the left temple region of the skull; 
correct? A Correct. 

Q The bony structure of the skull is such that that 
area in the temple region is the thinnest in the skull struc¬ 
ture—the bony structure? A Well, almost about the 
same, I would say. Of course, in the occiput, in the back 
of the head, nature has so placed it that the most important 
structures of the brain are more protected than other 
parts. That is true. 

Q What about the— A It is such a small difference 
there. 

Q What about the relative thickness of the bony struc¬ 
ture of the skull iii this region where I am placing it (indi¬ 
cating), the left temple? A That is thinner. 

Q And this here (indicating)? A Yes, it is thinner. 

Q Tt is the thinnest part of the bony structure? A Let 
us say it is thinner. You would assume, on the basis of 
the word “thinnest,” that one is rpiite thick and one quite 
thin. One is thinner than the other. 

Q And a blow to that part of the skull which is thinner 
in the bony structure might be transmitted to the inside 
of the skull with greater rapidity and force than 

309 would the force of a blow in the thicker part of the 
skull; isn’t that right, Doctor? A Now we are go¬ 
ing into the realm of conjecture. We are going into prob- 




abilities and possibilities. Only as a doctor, just based on 
experience and wliat we see and hear and talk and listen 
to, one would expect that with injury transmitted to the 
inner areas of the brain, and so forth, that one wpuld have 
to have quite a bit of injury here. 

Q I Jut a blow on the temple region can cause] internal 
injury in the head when it is of less severity than a blow 
to tho forehead or thicker part? A Tt is possible, depend¬ 
ing upon the extent of the force. 

Q Tt is your conclusion that this man did show symp¬ 
toms of Frohlich’s syndrome? A Yes. 

Q And it was a pro-existin.R condition certainly before 
this accident? A Tn my opinion, it was. 

Q And Frohlich’s syndrome shows the svmptbms of a 
pituitary or endocrine upset, does it not? A Trpbalance, 
yes. 

# * • • 

310 Q The disfunction may be caused by tunpor, may 
it not? A T am glad you mentioned that, because 

we have certain findings which tell us he has turgor, and 
the findings are the choked disks. j 

Q You know* Dr. Gallagher, don’t you? A Yes, in¬ 
deed. very well. 

Q ITis reputation as a neurosurgeon is Rood, isn’t it? 
w 1 

A Very capable. 

• * • • 

1 

311 Q Now% Doctor, you said that one of these symp¬ 
toms—one of the most prevalent symptoms bf pitui- 

terv disturbance—would be an ocular disturbance, 'disturb¬ 
ance of the eyes? A No. T put it this v'av. Njo, I did 
not sav disturbance. 

I 

0 You tell me vdiat you said. A T said tumor, iRrow'th, 
enlargement-, enlargement of the Rland to the point where 
it is encroaching or Retting too larRe for the place in 
which it is normallv contained, would certainly sfyow and 
should show certain ocular manifestations, and in this in¬ 
stance it should show choked disk. 
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Of course, the optic chiasm, through which the optic 
nerves go at that level, will be pressed on, and when you 
get a pressure on them it sort of blacks out every- 

312 thing distal to that end^ and that shows up in the 
eye ground examinations. 

Q Now, you testified that the pituitary body was pro¬ 
tected by a bony structure which is called the Turk’s 
Saddle? A Turk’s Saddle, or the sella turcica, which is 
what it means. 

Q Does that pituitary body completely fill that bony 
structure? A No; it has some room for expansion—verv 
little. 

0 A violent blow on the head or a shaking of the head 
might cause the pituitary to rattle a little in the bony 
area? A T think nature has taken care of it where 
rattling would not do it. It would have to be a violent 
blow, and a violent blow would manifest itself in certain 
findings such as bruises and discoloration. A violent blow 
would cause laceration, cause a nose bleed, cause uncon¬ 
sciousness. Tn other words, taking the history of this man 
that he was up and about after his accident, I maintain he 
did not have a violent blow. 

Q The degree of the violence of a blow to the head 
that might cause one man to be unconscious or laid up 
might differ with different human beings, so that 

313 one man can sustain a heavier blow than another? 
A There are different men, different races, and 

different blows. 

0 And isn’t it true also. Doctor, that discoloration from 
bruising and contusion is very likely to clear up in a matter 
of two or three weeks? A It depends on the extend of 
the bruise. 

0 But it could clear up in two or three weeks so as 
not to have any objective results? A The fact that it 
cleared up within two or three weeks would .give me some 
idea as to the extent of the blow. 

• • • • 
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|r portion 
growths. 


314 Q Now, there might be caused an increased un¬ 
balance of the pituitary without causing aiji enlarge¬ 
ment of it, mightn’t there? A You use “enlargement”— 
disfunction. 

Q Disfunction. A We do have cases, a majo 
of them. Not all pituitary disturbances are tumor 
Disfunctions are in the normal process of wear ahd tear— 
metabolic disorders. You answer that question: What 
causes any gland to become the disfunctioning tyyje? What 
causes the adrenal or the thyroid or the pancreals or any 
gland to become disfunctioning? 


315 Q And at the time of your first examination you 
felt that there was no reason why this man should 

not go back to work? A From the standpoint of an in¬ 
jury. There is no reason based on an injury. T used the 
word “trauma.” Trauma and injury are the sanfie thing. 
There is no reason based on an injury. Of course), he had 
Frohlich’s syndrome and he had the complaints \krhich go 
hand in hand with Frohlich’s syndrome; but I did 

316 not feel that injury was the basis of his complaint 
for disabilitv. 


Q At the time of your second operation this ijnan had 
lost 75 pounds of weight? A Second examination? 

Q Yes. A There was that loss of weight, ye^. 

Q And at that time he had high blood pressure? A 
He had a high blood pressure, which T considered high, 
yes. 

Q And you have testified that the pituitary body does 
have an effect which regulates blood pressure or 
317 controls it? A T would say disfunction of the 
gland can elevate the blood pressure, definitely. It 
is an accepted, definite, medical, conclusively proven state¬ 
ment. 

0 Yon expressed the feeling that you could not be 
optimistic about the future of this man’s health? ^ Yes. 
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* • • • 

31S Q Your expectations of the probabilities in this 
case are that this man may not live over two or 
three more years? A Oh, I wouldn’t say two or three 
years. I don’t know how long it will be, but I am not 
optimistic about his chances for getting completely well. 

# * * # 


Redirect Examination 
BY MR. CAHILL : 

Q Docior, how long, normally, would tenderness sub¬ 
sist from a violent blow to the bony structure or to the 
skuli ! To the skull particularly. * * * A Well, it could 
persist for a long time. 

Q Would that normally subsist for a period in excess 
of three weeks? A Tt could, supposing that it was 
.‘110 a violent blow. 

♦ • • • 

Q I see. Now, in a blow which did not produce un¬ 
consciousness, did not produce laceration, did not produce 
any form of hemorrhage, did not produce any noticeable 
swelling, would tenderness be likely to subsist there for 
an extended period? A Then T am putting that type of 
blow into the non-violent category, and I would say that 
after three weeks one should not have tenderness. 

* • • • 

.‘>20 Reverting to your first examination, Doctor, did 
you find any clinical evidence of injury to Mr. De- 
Haven as a result of this collision? A What do you 
mean by clinical? T don’t follow you. 

0 Anv objective evidence at all. A T found no ob¬ 
jective evidence—that is, visible or something I could find 
or put my hand on—something T could see, feel, touch, or 
observe. 
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Q One more question, Doctor: In your opinion, would 
the anxiety normally associated with litigation Aggravate 
a hypertensive condition? A It most certainly} would. 

* • • * 

Recross Examination 


BY MR. LOVE: 

Q There is just one question, Doctor: At th^ time of 
your first examination did Mr. DeHaven complain} of head¬ 
ache and did he complain that the left side of his head 
hurts all the time? A He did. 




Thereupon— 


Clifford W. DeHaven, ! 

one of the plaintiffs_, was recalled as a witness a^d, upon 
examination, testified as follows: 

i 

Direct Examination 

BY MR. CAHILL: ! 


‘123 Q A bill of Providence Hospital, addressed to 
the Liberty Mutual. Has that been paid? A One 
has and one hasn’t. I don’t know which one you qre talk¬ 
ing about. 

Q This one is for $3, for emergency treatment given 
to Clifford DeHaven. 


324 Q Mr. DeHaven, which of these bills have arisen 
as a result of treatment for injuries you ajllegedly 

325 sustained in the accident of Mav 16, 1948, and vdiich 
of them are for medical services and treatment of 

illnesses subsequent to that time? A I couldn’t ^ell you 




that. Every doctor who has treated me yet has put it 
right back to the accident. I couldn’t separate them. 

Q That is not the question. Which are in payment 
of services in treating you for illness rather than injury? 
Now, Jefferson Hospital. What were you treated for 
there ? 

THE COURT: Haven’t you been all over that one 
time, Mr. Cahill? 

MR. CAHILL: No, we have not. 

THE COURT: When the doctor was on the stand? 
MR. CAHILL: No. I have no recollection of having 
taken up the bills here. 

THE COURT: How does this man as a layman know 
where the breakdown of the bills comes? 

MR. CAHILL: He ought to know. 

THE COURT: He has answered he does not know. Wo 
will have to assume that is correct. 

BY MR. CAHILL: 

Q That answer that you do not know applies to all 
of these bills; is that correct, Mr. Deliaven? A Yes, sir. 

• • • • 

326 Thereupon— 

Dr. William T. Spence 

was called as a witness and, first being duly sworn, was 
examined and testified as follows: 

Direct Examination 

BY MR. CAHILL: 

• • • • 

327 Q Have you taken any postgraduate specialized 
work? A About eight and a half years of neurolo¬ 
gical, brain surgery. 

Q Would you tell us a couple of the institutions? A 
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Well, I was resident at Memorial Hospital in Ne\j York; 
chief resident of Bellvue Hospital; assistant neurblogical 
surgeon at the Neurological Institute, Columbia University, 
New York City. 

Q Are you on the staff of any hospitals in tlie city, 
Doctor? A Yes. 

Q What hospitals? A I am assistant profejssor at 
Georgetown University School of Medicine, on the 

328 staff of that hospital. I am the Consulting Neuro¬ 
surgeon at Gallinger Hospital. Chief of Neuro¬ 
surgery, Arlington County Hospital. On the staff <jf three 
or four more. Consulting Neurosurgeon of the Veterans’ 
Administration. 

• • • • 

Did there come a time, Doctor, when you examined a 
patient named Clifford Dellaven? A Yes. 

Q When was that, Doctor? A April 3, 1951. 

Q Would you tell the Court and the jury, Docto|r, what 
you found in the course of that examination and 

329 what your conclusions were from the medical evi¬ 
dence that you did find? A I examined tjiis pa¬ 
tient April 3 in my office, at which time he gave a past 
history going back to seven years of age, when he had 
swelling in the testicles. Later on these glands gradually 
reduced themselves in size. 

In 1934 he was in an automobile accident, at whiph time 
he was badly cut in the left thigh, immediately adjacent 
to the scrotum. 

In 1945 he had a severe pneumonia, which resulted in 
coma before he could be taken to the hospital at Rbanoke. 
There it was found he had an abscess in the left kidney. 
This was opened and drained through an incision in his 
left flank. 

• • • • 

330 The head is normal. Also the cranial nervds were 
normal. 
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The eyes showed the normal extraoccular movements. 
Pupils were three milimeters in diameter. They were 
equal. They reacted to light as well as accommodation. 
The optic fundi showed the disks to be well out- 

331 lined. There were no hemorrhages or exudates. 
One or two areas of glazing were seen in the retinae, 

which were probably evidence of an old retinitis, which 
has now since healed. The visual fields were normal by 
confrontation. 

Smell and taste were normal. 

Reflexes were equal and active. Hearing was normal. 
No pathological reflexes elicited. Sensation was normal 
except below the above-mentioned sympathectomy scars, 
where there was some diminution. 

• • • • 

As l say, everything was normal about the eyes. The 
pupils were equal, as they should be. They reacted 

332 as they should have. When you put light in your 
eyes, of course, the pupils contract. When you are 

in the dark, they dilate. 

• • • • 

A Blood pressure was taken and was found to be 
190/130. in the right arm, while lying down. That was 
the end of my examination. 

• i • • 

333 Q At the time of this examination, Doctor, did 
the patient give you any history of present subsist¬ 
ing headache? A No. He said that he felt relieved of 

his headaches since this sympathectomy operation. 

334 He did tell me that he had had terrific headache 
before, before he was operated on. 

• • • • 

A Yes, that’s right. T am sorry. Yes. At that time 
the police took him to Providence Hospital—May 16, 1948. 

Q Did he give you any description of his injuries or 
claimed injuries in that accident? A Yes. At that time 



he said he sustained an injury to the left sid|e of his 
335 head and the left lateral portion of his chest. He 
was not unconscious, but he was excited; got out of 
the truck, tried to rub the head of a child to comfort her. 
Police took him to Providence Hospital. 

Q From that history, Doctor, did you form a|ny con¬ 
clusion as to whether or not he may have suffered any 
brain injury or any injury to his nervous system? A 
Well, only from experience, by inference. I was under 
the impression that he did not. People who have a suf¬ 
ficient head injury to cause trouble later on are usually 
admitted to a hospital and not immediately discharged 
from the Emergency Room, so that this seemed t<b me to 
be a very minor episode as described by the patiejit. 

Q From your examination, Doctor, did you f^nd any 
evidence that he was suffering from a brain turner or a 
tumor of the pituitary gland? A None, whatsoever. 

Q Did you find any evidence that his present condi¬ 
tion might be attributable to a disfunction of the pituitary 
gland? A No. 

Q Did you find any evidence that he might be suffer¬ 
ing or might have suffered, during the intervening period 
from May 16, 1943, until you examined him, fron^ an in¬ 


jury to the pituitary gland? A No. 

336 Q Will you tell the jury. Doctor, wha|t your 
conclusions are or were in reference to his present 
condition insofar as either the brain or the nervous svstem 


may have been injured in the accident of May 16, based 
on the history he gave you? A Tt seemed very Obvious 


to me that the patient was suffering at the time I sjaw him 


from hypertension, high blood pressure, hypertensive card- 
iovasular disease; and there is no doubt in my mind about 


this fact—that anything he had at the time I sjfw him 
which was related to a head injury was out of the qjuestion 
as far as T was concerned or as far as T am concerned. 

T think it is possible that anyone who hits theijr head 
on the cupboard door or anywhere else—in an automobile 
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—and then subsequently begins having headaches which 

are due to high blood pressure would automatically relate 

it back to the time that you hit your head. That is one of 

the commonest things in medicine, and it is something 

that ever}’ medical student, every interne, every resident, 

is constantly being taught—not to let the red herring in 

the storv mislead vou. 

* •/ 

• • • • 

337 So that I can see where a patient might feel that 
hitting his head some time, maybe two or three 
weeks afterwards, or maybe right aftenvards having some 
headaches that continue up to the time it was found at the 
University of Virginia that he had high blood pressure; 
it was operated on, and it went away. 

• • • t 

So that it puts itself together very clearly, in my opin¬ 
ion, that this is what this man experienced; and at the 
present time, when T saw him, he was thin, he was chroni- 
cally sick, but it was typical of what we see in these people 
with high blood pressure, even after you operate on them. 

# • • # 

They are almost always relieved of their symptoms, 
even though the pressure is still high, as in his case, 
190/130, when I saw him, and even though he complained 
of no headache at that time. 

• • • • 

33S Q Did you find any evidence in your examina¬ 
tion. Doctor, that the current condition of Mr. De- 
Haven is attributable to a pituitary gland injury? A No; 
no. Tn the first place, I did not find any evidence of pitui¬ 
tary tumor or any evidence of injury to his pituitary gland. 

Q You found no evidence of that? A T found no evi¬ 
dence of any of that. 

Q Ts it your opinion, then. Doctor, that, based on your 
examination and the history available to you concerning 
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Mr. DeHaven, that any illnesses that he may now b|s suf¬ 
fering had no connection with the accident of May 16, 
194S? A That is my opinion. 

Q In your opinion, Doctor, based upon this examina¬ 
tion and the histories available to you, is any part <j>f the 
hypertensive illness that Mr. DeHaven now seems jto be 
suffering from attributable to any injury sustained on 
May 16, 1948? A No. I see nothing about a mild head 
injury that would cause hypertension. It is conceivable 
that, in my experience, which has been relatively 
339 long, I have never seen hypertension develop in any 
patient with a head injury except as a traiisient 
thing, just a very limited period of time, until he gets 1 over 
his head injury. Then it reverts back to normal. 

* * * • 

Cross Examination 

BY MR. LOVE: j 

Q Your examination of Mr. DeHaven was about jhree 
years after the injury that he complained of, and thgt is 
the onlv examination that vou have made? A Yes. 

Q And, with that remoteness in time, it is impossible 
for you to tell the degree of severity of that head injury 
except as yon can get it from the history given you b4 the 
patient? A That is true. 

Q So that when you base your conclusions upon the 
fact that the man had a mild head injury, you have td> de¬ 
cide first, as a supposition or a premise, that the injjurv 
was a mild injury? A Yes. 

# * * * 

A There are essentially three types of head injury. 
One we call a concussion; the second we call a Con- 
3^0 tusion; the third we call laceration and hemorrhage 
of the brain. 

Now, a person having a concussion—T think mostj all 
of us have at one time or another had some form of jjon- 
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cussion, and that seemed to be the type of head injury he 
described to me in considerable detail when I sat down 
with him and his lawyer and asked him about just what 
happened. 

Now, from four years in the war—four and a half years 

* * 

—seeing severe head injuries and mild ones, and a hospital 
like Bellvue in New York, where they were rolled in bv 
the dozen every day, I think I can pretty well judge, by 
talking to someone, whether they have a severe or mild 
injury. 

People don’t walk out of a truck and walk around and 
tap people on the head when they have a severe head in¬ 
jury. 

I am just defining my statement when I said I came to 
the conclusion that he had a mild head injury. 

♦ * • • 

Q And if it is in the temple region of the head. Doctor, 
does that have effect upon the transmission of the blow 
to the brain and injury of the head? A None, whatever. 

Q Isn't it a fact that the bonv structure in the 

341 temple region of the skull is thinner than the other 
portions of the skull? A That is true, but that is 

just more reason to indicate it was mild, because if he 
was hit hard in the temple region it would crack the bone. 

Q But the thin region is likely to be more shaken up 
than the heavier region? A No. It will break easier 
in the temple region than anywhere else. 

• • • • 

342 Q Tf after this blow in the head. Doctor, the pa¬ 
tient dismounts from the truck and walks a matter 

of a few steps to another car and endeavors to stroke the 
head of a child and feels no sensation when he does it, and 
then goes over and sits down on the curb because he feels 
he was hurt, would that indicate any possibility of the 
severity of the blow or damage to the head? A Could 
we have him demonstrate, as if you were a child, how he 
did this? 
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I 

Q Very well. I have no objection. 

MR. LOVE (to the plaintiff DeHaven): Will yoji dem¬ 
onstrate, Mr. DeHaven? I will be a child for a mon|ient. 

MR. DeHAVEN: Well, I walked up to thd child. 

343 I could see his head. I reached out to rub' it. I 
could see but couldn’t feel it (indicating). 

THE WITNESS: You are right-handed? 

MR. DeHAVEN: Yes. 

THE WITNESS: And where was this injury <jm the 
temple? (Mr. DeHaven indicated.) 

THE COURT: Left side of the temple. 

THE WITNESS: You could speak all right, could you? 

MR. DeHAVEN: 1 don’t know. 1 didn’t try. All T 

said to my buddy, “Go call the police.” 

THE WITNESS: You could speak when you got to 
Providence Hospital? 

MR. DellAVEN: Yes, when I got there. 

THE WITNESS: The point is, what you bring;up is 
just impossible neurologicallv. It is not possible to have 
this on an organic basis, and I am sure we can all under¬ 
stand that—that we could be excitable at the time and 
nervous, just as I am here in front of all you pedple— 
that you would reach for something and not feel it.; But 
neurologicallv, it is not possible, because the motor'strip 
and the sensory strip are just that far away (indicating), 
and if he is able to reach out with his hand, then he i^ also 
able to feel. The same way as he opened the door df the 
car to get out—he couldn’t very well do that if he was 
numb. 

344 BY MR. LOVE: 

Q Now, if after this head injury he continued 
from that day to suffer the severe headache and if on occa¬ 
sion he suffered blurring of his vision, not continuous, but 
on occasions, although with no loss of visual acuity, and if 
prior to the accident he had never suffered these headaches 
before, and had these blurring sensations of his vision, 
would you then say that the blow on the head would be 
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the cause of those headaches and subsequent blurring 
spells? A No. 1 firmly stated there is no question in my 
mind what the reason for this man’s headaches was. They 
were due to hypertension. They were due to high blood 
pressure, as evidenced by the fact that they w’ere relieved 
when his sympathectomy was done. 

* # # * 

345 Q A disturbance of the pituitary gland might be 
one cause of a certain type of hypertension; is that 

true? A Yes. There is one type, but there are a lot of 
other things in the syndrome which he does not have. I 
ruled that out very quickly. 

Q It is your opinion that the man does not have Froh- 
lich’s syndrome? A Yes. 

Q Would hypertension come on suddenly, Doctor, or 
is it a gradually growing thing? A It is usually a grad¬ 
ual process, although it may be precipitated suddenly, de¬ 
pending on the type. 

Q If I told you that on June 5th Dr. Decker examined 
this man and took his blood pressure and found it to be 
13G/100—that is within three weeks of the accident— A 
That is after the accident? 

Q Y es, sir. Would that have any indication to you as 
to whether or not his present hypertension was caused by 
the injury of May 16, 194S? A In other words his 

346 blood pressure was taken three weeks after the ac¬ 
cident and was found to be normal? 

Q Yes, and since that time it has risen. 

* * # • 

A For three weeks his pressure was absolutely nor¬ 
mal after the head injury and then began going up. It 
just goes to prove what I was trying to tell you here all 
along. 

• • • • 

Q So that the fact that the man at the time of the 
accident has normal blood pressure and after the accident 
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his blood pressure starts going up over a period of years 
indicates no interrelation of those facts at all? There is 
no connection? A None, whatsoever, as connected with 
this head injury, no. 

Q At the present time, Doctor, this man does show* 
some retinal scars in one eye, I believe? A Yes. 

347 Q You examined Mr. DeHaven at v*hose request, 
Doctor Spence? A At Dr. Becker’s. 

Q And the purpose of the examination was nbt for 
treatment of the patient, but merely to analyze his condi¬ 
tion? A Yes, for diagnosis. 

• # # * 

Redirect Examination 

BY MR. CAHILL: | 

Q Doctor, I would like to ask you just one more ques¬ 
tion. With reference to hypertension, as a matter of your 
professional experience, would anxiety that is normally 
associated w T ith an extended court case tend to create or 
aggravate a hypertensive condition, a high blood pressure 
condition? A I would believe so. I would certainly 
think so. 

Q Do you feel that you are in a position, with refer¬ 
ence to Mr. DeHaven, to express an opinion as to wdiether 
or not this suit, pending over a period of since May 16, 
1948, to the present, would contribute more to his hyper¬ 
tension than the injuries, if any, which he received, based 
on his history? A Yes, I would. I certainly Would 

348 not want any of my patients going through any¬ 
thing like this wdth a pressure of his type. 

One thing I would like to add about this case, and that 
is the gentleman here has asked me about whether the 
pituitary injuries can have anything to do with hyperten¬ 
sion. I have a feeling—I do not know* anything about 
the complete work of the people at the University of Vir¬ 
ginia, although those people are friends of mine and they 
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are competent, at Charlottesville, but he had an abscess of 
his left kidney. 

The reason I got to it was the reason that I saw the 
scar and asked him what it was, and he told me about hav¬ 
ing pneumonia and about having this abscess drained. It 
was so severe that he was unconscious and taken to Roan¬ 
oke Hospital unconscious. 

Now, if I may divert just a little to say that the pressure 
in a person’s blood vessels are regulated by the glands 
in the autonomic system, from the pituitary gland to the 
thyroid to the adrenal glands, and the adrenal glands are 
the ultimate factor in causing the blood pressure to go up 
and down. 

t i • i 

349 Now, if you have a constant abscess or scar tissue 
that forms around the kidney and squeeze down on 

them, as we see after these paranephritic abscesses, it very 
often is the etiological factor in hypertension, because the 
adrenal gland fits right up on the kidney just like a derby 
hat fits on someone’s head. 

So if 1 had to come to some conclusion as to the most 
likely reason for this man’s high blood pressure, I would 
suspect first the adrenal, and particularly in the left side, 
where he had this old abscess. 

But, as I have said before, I have never seen people 
with head injuries, mild, that their blood pressure was 
affected, that the pituitary gland was affected; and even 
in severe head injuries, where the pituitary gland is mark¬ 
edly contused, and may be torn, even, that pressure will 
come back to normal; and certainly the time that the blood 
pressure would be up from an injury to the pituitary gland 
would be right afterwards, for the next two or three weeks 
after the injury, and then it would subside; whereas this 
man is just the opposite. He came at a normal 160 when 
he was taken to the hospital, which any of us might do 
from the excitement of being taken to the hospital; 

350 then went along normally and then began climbing. 
He has a typical story—retinal hemorrhages—symp¬ 
toms that go with hypertension of this type. 
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• # * • 

•i-3 Roy Deliaven 

the witness named in the annexed notice, beijng of 
lawful age, and being first duly sworn in the above ^ause, 
testified on his oath as follows: 

I 

Direct Examination 

I 

BY MR. HOLESAPPLE: j 

Q Will you state your name, please, Sir? A Rcjy De¬ 
lla ven. 

Q Are you related to Clifford DeHaven? A Brother. 
Q Where do you reside, Mr. DeHaven? A At! Cor- 
taro, Arizona. 

* # # • 

426 Q Well, did he have anything wrong witl|i him 
physically? A Yes, I know he suffered with head¬ 
aches all the time he was here. 

• * * # 

42S Q Well, now, what kind of headaches were those 
your brother had? A I don’t remember. I do 
know at the time he was all the time complaining! of a 
headache, and it was his eyes I definitely know tha|t was 
giving him the trouble. His eyes hurt, I know that. 

Q What part of his head did he seem to indicate as 
being the part that ached? A I think it was ifi the 
temples and the eyes, if I remember right. 

Q Well, had he ever had any trouble with his head 
earlier in his life that you know of? A Hot as I know of. 

Q Had he ever had any trouble with his eyes before? 
A Ho, not as T know of. 

I 

• # * * 

429 A Well, was there anything wrong with hisj eyes 
when he was here this last time? A Hothingmore 
than claiming they were aching all the time. 
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Q He could see all right, could he not! A Oh, yes, 
he could see. As far as I know there was no blindness 
there. 

Q Could he read a paper or anything he wanted to 
read? A Yes, I think so. 

Q And did you see him reading the paper? A Yes, I 
saw him. 

* * • • 

Q Could he drive a car all right? A Yes. 

Q Did he drive a car during that year he was 

430 here? A Well, a little, not often, very seldom. 

Q Was it a passenger vehicle or a truck? A 
Tt was a passenger car. 

Q Could he drive a truck all right? A Yes. 

• • * • 

Q How did he come to Tucson that time? A He drove 
his car. 

Q How do you know that he drove his car? A Be¬ 
cause I sent him money back there, when he came out here 
I sent him money to help him to pay a dowm pay- 

431 ment on a car, and then T made all the payments 
while he was here. 

Q Was the car in his name? A Yes. 

Q Well, did he tell you he had driven out here all the 
way from Roanoke or Washington? A Yes, I know he 
did. 

Q Well, did he tell you so? A Well, I don’t remember 
if he did. Yes, I knew that because my father can’t drive 
and ho was the only' passenger, and the eight-y'ear-old kid 
couldn’t drive; and that is the way they left here, too, in 
the same ear. They took the same car back with them. 

Q When they left he drove on back to Washington or 
Roanoke? A Or Roanoke. 

Q Or wherever he went? 
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439 Q Well, now, what about these physical com¬ 
plaints he had? A His head is all I know any- 

440 thing about. 

Q What part of his head? A The temples and 

the eyes. 

• • • • 

i 

450 Dr. Fred Davis 

a witness of lawful age, first being duly sworii, de¬ 
poses and savs as follows, to-wit: 

i 

Direct Examination 

BY MR. GENTRY: 

• * • • 

451 A I graduated from the Medical College of Vir¬ 
ginia in 1926. 

• * • • 

Q Doctor, in what particular branch of medicine do 
you specialize? A Industrial surgery. 

• * • • 

Q And I take it you have occasion to see and 

452 observe a good manv head injuries and various' and 
sundry fractures? A Yes, sir, a great man^ of 

both. 

Q Doctor, did you have occasion to see and treat! Mr. 
Clifford W. DeHaven for an injury or accident which he 
allegedly sustained on or about August 26,1949? A jYes, 
sir, I saw Mr. DeHaven on August 29, 1949, at the reqjuest 
of Dr. Person. 

• • # • 

A At the time I saw Mr. DeHaven he had no swelling 
of his scalp, but he still had a very slight discolora¬ 
tion. 

453 Q Do you recall what, if any, his complaints 
were at the time? A His complaints at the lime 

were severe headaches. 
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Q Did you make an examination and study of Mr- De- 
Haven to determine if possible the cause of those head¬ 
aches? A Yes, I did. 

Q What did you do? A I had an x-ray made of his 
skull for possible fracture. 

• # • # 

Q And what were the findings as to the x-ray? A The 
x-ray showed no fracture of the skull. 

Q When you saw Mr. DeHaven on or about September 
5, 1949, what did you find with reference to his temperature 
and pulse and eyes? A On September 5, that is the date 
Mr. DeHaven was admitted to the hospital. Examination 
showed that he had normal temperature, normal pulse rate, 
pupils were equal and reacted normal to light and accom¬ 
modation. 

• • • • 

454 Q Was a lumbar puncture performed as a part 
of that examination? A Yes, sir, a lumbar punc¬ 
ture was performed on September 6, 1949. 

Q What was the result of that puncture? A This 
puncture revealed no abnormality whatever, and the spinal 
fluid was under normal pressure and it was clear. 

Q What was the significance of that, if any, from a 
medical standpoint? A Well, as a general rule if there 
is any brain injury of any extent the spinal fluid findings 
are abnormal. Of course, this abnormality varies with the 
type of brain injury. 

« • • • 

455 Q When was Mr. DeHaven discharged from the 
hospital? A Mr. DeHaven was discharged from 

the hospital on September 10, 1949. 

• * • • 

Q In so far as you could determine from study and ob¬ 
servation of Mr. DeHaven, and from his hospital record, 
had he fully recovered from any injury that he might have 
sustained on August 26, 1949, with no resultant permanent 
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disability? A It was my opinion when I discharged Mr. 

DeHaven that he was fully recovered from any injury he 

might have had and that there was no permanent disability 

resulting. 

° 

Q Do your records indicate that Mr. DeHaven had made 
any complaints to you of any physical disability or im¬ 
pairment in any way resulting from a previous ac- 
456 cident? A No, he did not. He never mentioned 
any previous accident to me. 

• # * # 

| 

Q Is there any evidence or indication in the records 
at all that he was unconscious upon admission, or uncon¬ 
scious at any time during his hospitalization? A No, sir. 
And Mr. DeHaven stated the first time I saw him that the 
blow did not render him unconscious and that he did not 
fall. 

• i t t 

462 Fred. R. Person 

a witness of lawful age, first being duly sworn, de¬ 
poses and says as follows, to-wit: 

i 

Direct Examination 

BY MR. GENTRY: 

• • # • 

463 Q Do you specialize in any particular branch of 
medicine? A Well, I work full-time in the Indus¬ 
trial Department or Emergency Department of the Lewis- 
Gale Hospital here. 

Q In your professional duties here at Lewis-Gale Efos- 
pital have you had occasion over the past years to se|e a 
good many accident patients that were brought in? j A 
Yes, sir, I have. 

Q Will you please state whether or not you saw Mr. 
Clifford W. DeHaven who presumably was brought to the 
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hospital as the result of an accident on August 26, 1949? 
A Yes, sir. 

• * # • 

464 Q What do your records indicate as to your ob¬ 
jective findings? A Mr. DeHaven was seen by me 
about 4:40 p.m. on August 26, 1949; had contusions and 
slight swelling in the parietal region of the scalp. 

Q I take it by “contusions” he did not have any lacera¬ 
tions or anything like that? A No, sir. 

Q Did you get a history from him of an accident in 
which he had been involved just prior to admission? A 
Yes, I did. He gave the following history of accident: “I 
was rolling a piece of steel over and it hit a 2 x 4, causing 
it to bounce up and strike my head”. 

# • • # 

Q What, if any, were Mr. DeHaven’s complaints at 
the time of your examination? A According to 
46f> this history, no specific complaints were made other 
than that he had the blow on his head. 

Q Do your records indicate that you prescribed any 
treatment yourself? A Yes, sir, I advised cold com¬ 
presses and medication for pain. 

Q And as far as you know were those treatments car¬ 
ried out? A I presume they were. 

Q Do your records indicate that you saw Mr. DeHaven 
after August 26, 1949 personally? A Yes, sir. 

Q When was the last time you saw him? A I saw 
him again both on the 27th and 29th of August, 1949. 

Q I believe he was seen as a patient in what you call 
the out-patient department at that time, and was not hos¬ 
pitalized? A That is right. 

• • • • 
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Clifford DeHaven, 422 4th St., S.E., Roanoke, Va. 
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X-RAY EXAMINATION! 
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Medicine_.._ 

Board for Special Nurse (_ 
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X-ray Therapy......_..... 

Physiotherapy Treatments.. 

Oxy&en and Canopy_ 

Telephone Calls_ 

Transfusions___ 

Professional Services.. 

Penicillin_ 

Cara of Baby_ 

Companion_....___ 


a- 

u-> 

IjT ? o 

.*1 



TOIiL 316.10 


Received Payment. 

JEFFERSON HOSPITAL, INC. 


149 A 





























•TAT(M(M1 


TD ROBERT S. HUTCHESON. JR., M. D. 
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Mr. Clifford ^ehaven 
422 --4th. S. E. 
Roanoke, Virginia 
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Harry !i E4 Clcrkj 


for Professional Service* 

October 30.Hospital Services..$25-00 

February 12....Off ice Call. 3.00 

March 21, 28, April 11, May 7, May 21, June 8.Office Visits—. $18.00 

Total.$ 46.00 

Amount Paid.10.00 March 9, 1951 

Balance.$36.00 
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Rif « this stats—wit with year cheek 


151A 











Mcu*QbO«ieAt.'«uiMnv 

IL(CnU(HCCMALO*Ur«T 


ARTHUR A. MORRIS. M. D. 

• 18 . 1»TH STREET. N. W. 
SUITE 1QOO 
WASHINGTON S. 0. C. 


*A 


04 


t'/U 

R 1 4*00 

r '^ 


TO: 


r 

i..r. I. H. iialr^rin 
?.oon f ;0l 

I3i c , f ;:>/ 

Jar!: L.'i.jton, D.C. 

PLtAlK DfTTACH MKRK A 


pat s Jury"* 1. I ( /52 

FILED-. 

NOV 13 1351 

Htfiy H. EaU Oak 

J 

■CTUKM WITH ACM ITT AMCC 


FOR PROFESSIONAL SERVICES RENDERED: 


DATE 


Clifford Deiiavon 


l>.l'-nre 


-:c- 


■C 


ARTHUR A. MORRIS. M. D.. SIS ■ 1STH STREET. N. W. WASHINOTON S. O. C. 


152 A 




SMNATUMC 

or applica 


ALWAYS CARRY THIS OPERATOR'S LICENSE WHEN DRIVING 

USE BLACK INK 


ALL QUESTIONS MUST EE ANSV’ TRED 

] la your v»»«n imptirad ir. *. * yf .... ... 

? Do ya rf*W a»a any ykysacal or naantai diaoW^ry*.. ^.. 

i ■*1" _ 

J- fl£ab a»ar kaan conAnad m an maointto*WfSLa-muadodr 

f T Aryaay>)KI to apiloy I h. attacks ... 

i Ka»i fQi Wan (oantn4 in dan or fkY «ka^a» 3? any W dan 

. V?* 

A. 'Jfot^mrr or ! a voluntary MaaalaagMar iVS-.-.U..^ 

] » -4-» tka ■nfltaanco o i intoalcap^v aqnar or aanotk Araf 

C Any tnaa yunialkabia an a (atony..... 

D. Rarklwa driving How aaaay afanaa. 


QlMStkM 




K Kit atxl Xu* 


F. P#t jury or making *a (akf iut 

ft Has yoar lscanaa ta drlwa rvar baa* 
any otKar •tata > 


. V« 


7 Art yoa licanaod an an oyoatar or cbanfanr in any ataaa ockar tkyaa 
Virginia f .-*.-.,-,a,i,r 



Applicant's 




NOTARY'S AFFIDAVIT NOT^REQUIRED 
/ ^ I (Ckap. I}}—Aoaa W :_H4) 


1 I 30 03 =o on !«•••:• ••• 

i H.<?n- : r>|iiv?\!8t3 its 5*5 'hi lb 


2 I 3 

5 


Soao-ss. oe CM«oa o< 


1 *.»_ i t ,S 

J? I*? 1 ~ ~ It 


1 V 


< *« i 

? j? i 


optical 


grace right 


EXAMINATION Of APPLICANT 


| WITHOUT 


COLOR PERCEPTION REC 


MOTOR VEHICLE LAWS 
HIGHWAY SIGNS 
SIONALS . d 

DRIVING TEST, , 

PHYSICAL OISASILITYI _ 

orvict ncc^arv 

AS 



z<. 



y^XAM I NATION POR OPTRA TOPS LICENSE CONOUCTCD 


































If you have any disability, furnish complete explanation here. 


I #7 


ALW AYS CA*»Y THIS CNAUFFEUrS LIC*N<* WHEN OttVINO 

USrtfLAQC INK chauffku -% ucisy^ n n 

ALL QUESTIONS MUST *E ANSWERED qZSLS 

VTRED qumtkmi 


QutltlOM 

bare 


^r^xs^rotT wv r ^ you 47 * ph ^* 1 * ‘/^u> 

ta V«|uul,/W^S' ofMraUM- 


JJU1M 




I If you have been convicted of any offense resulting from your 
operation of a motor vehicle. pi«e complete details here, as4ftjhte. 
courvaad kind of offense, listing Sch conviction separately. ' 


**,• Ml 






i If your name has been c ha nged, or your address is not the same 
as shown on your present license card, give p revio u s name or ad¬ 
dress here. 


A*«»C7 St 




XH.1 


I 


Applicant’! 
Signature 1 


gfl^MtY S ArrtOAVIT NOT REQUIRED 

mQirS*-A<ta at IMS) 

II ■■■» ■ » jam m —I wl 1. 1, 

•aalala am i w u nla. 

FORM O. I-SrC—MM—!-*-«* ffr-Uil 




154 A 



















No. 11,244 

BRIEF FOR APPELLEES 


Smtpi) §>tatP5 (Court nf JVpprala 

I*\)R thk District ok Coeu.mma ('ircitt 


Arie A. Sher, Appellant. 
v. 


Clifford W. DeHaven. Clayton Rose, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


Richard II. Love A 
At tome// for Appellees 
312 Donrike Building 
Washington o, D. C. 


Wilson - ti-cs Printing Co. • RL 6003 - Washington 1. D. C. 









No. 11,244 


APPELLEES’ QUESTIONS PRESENTER 

1. Was it error for the District Court in the exercise 
of its discretion to deny Appellant’s motion under Rule 
34 FRCP to compel production of privileged medical and 
hospital reports relating to Appellee’s physical condition 
where the privilege had not been waived by the 4pP e ^ ee 
in the manner prescribed by Rule 35 FRCP; a^id will 
this Court inquire into the District Court’s exercise of 
discretion upon this question where the record on appeal 
shows no abuse of discretion? 

! 

2. Where the record on appeal does not disclose Ap¬ 

pellant’s interrogatories, requests for admissions, or any 
failure or refusal by the Appellees to answer interroga¬ 
tories or make admissions, but shows only Appellant’s 
dissatisfaction with Appellee’s responses to his interroga¬ 
tories, and requests for admissions, and there is no show¬ 
ing of the District Court’s reasons for its action, will 
this Court inquire into the alleged error of the district 
Court in the exercise of its discretion in denying Appel¬ 
lant’s motion to strike complaint or dismiss action under 
Rule 37, FRCP? j 

3. In the trial of a personal injury case wh^re the 
claimed permanent injury was “aggravation of si pitui¬ 
tary gland disturbance”, did the Trial Court err by ad¬ 
mitting into evidence testimonv related to the results and 
consequences of that injury and bills for the treatment 
of them? 

I 

4. In a personal injury action where competenlf. medi¬ 
cal testimony relates the injured party’s course of health 
following the accident to the injuries received itn that 
accident, will the verdict of a jury in favor of :he in¬ 
jured party be considered contrary to the evidence and 




11 


the weight of the evidence merely because other medical 
testimony in the trial presents conflicting opinion? 

5. Will a verdict of a jury be held excessive and not 
supported by substantial evidence when there was com¬ 
petent evidence before the jury of entensive medical ex¬ 
penses, loss of earnings, pain and suffering and perma¬ 
nent injury, merely because there is a conflict between 
the medical testimony introduced by the Appellee and the 
medical testimony introduced by the Appellant? 

6. Was a physician incompetent to testify as an expert 
upon a medical matter merely because he was not a 
specialist in the particular branch of medicine involved 
in the case? 

7. Was it error for the Trial Court to refuse a motion 
for directed verdict by Appellant on the ground of con¬ 
tributory negligence of the Appellee as a matter of law 
where the evidence clearly showed that the Appellant 
passed an oflicial stop sign, ran into the vehicle operated 
by the Appellee, and was not paying attention to his 
driving and where it appeared that the Appellee had 
stopped and done everything possible to avoid the colli¬ 
sion? 

8. Was it error for the Trial Court to deny Appel¬ 
lant’s motion for judgment notwithstanding the verdict 
or for new trial where there was ample evidence for the 
jury to determine the question of negligence, injuries, 
and damages? 


INDEX 


PAGE 

Questions presented .J. i 

Counterstatement of the case... 1 

Summary of argument.. 11 


Argument 


15 


I. The District Court in the proper exercise of! its 
discretion denied Appellant’s motion for pro¬ 
duction of medical and hospital reports concern¬ 
ing Appellees’ physical condition where shch 
documents were privileged and the privilege 
had not been waived. i-. 15 

(a) . Motions filed under Rule 34, FRCP, jfor 

the production of medical reports relating 
to i party’s physical condition are directed 
to the discretion of the District Court *md 
action by the District Court in respect} of 
such motions will not be disturbed on ap¬ 
peal in the absence of a shoving of apuse 
of discretion . 15 

(b) . A physician’s report of examination of his 

patient who is a party to a personal in¬ 
jury action is privileged until the privi¬ 
lege is waived in the manner prescribed in 
Rule 35, FRCP. 17 


II. The District Court in the proper exercise of its 
discretion denied Appellant’s motion to strike 
complaint or dismiss action filed under Rule 37, 
FRCP, and there being no showing of abus^ of 
discretion by the District Court, the ruling^ on 
these motions are not to be disturbed on appeal 19 

i 

III. (a). The Trial Court properly admitted evi¬ 
dence of Appellee DeHaven’s medical con¬ 
dition following the accident and billsjfor 
hospitalization and treatment of those con¬ 
ditions where the testimony connected 
those conditions with the injury and 
showed that they were the consequences of 
the injury received in the accident.. 21 











iv INDEX (Continued) 

PAGE 

(b). Appellant cannot complain on appeal that 
the name of an insurance company ap¬ 
peared as the addressee in one of the med¬ 
ical bills introduced by the Appellee in 
evidence where Appellant’s counsel made 
no point of it during the trial and was the 
only one who mentioned the name of the 
insurance company to the jury. 23 

IV. (a). The verdict of the jury as to Appellee, 
DeHaven, was supported by substantial 
evidence of injury caused by the accident 25 
(b). The verdict of the jury as to Appellee, 
Rose, was supported by evidence of prop¬ 


erty damage and personal injury. 28 

(c) . The verdict of the jury with respect to the 

Appellee, DeHaven, was not excessive, but 
supported by substantial evidence. 29 

(d) . It is within the province of the jury to de¬ 

termine the preponderance, credibility, 
and weight of expert testimony, the same 
as other testimony. 31 


V. The Trial Court in the proper exercise of its 
discretion permitted Appellee DeHaven’s physi¬ 
cian to testify as an expert. A medical doctor 
is not incompetent to testify upon certain as¬ 
pects of the field of medicine merely because he 
is not a specialist in that field. 32 

VI. The Trial Court did not err in refusing Appel- 
pellant’s motion for directed verdict on the 
ground of contributory negligence as a matter 
of law where Appellant’s negligence was pat¬ 
ently shown and Appellee DeHaven’s freedom 


from negligence was equally clear. 34 

VII. The Trial Court in the proper exercise of its 
discretion denied Appellant’s motions for judg¬ 
ment n.o.v. and new trial and those rulings 
should not be disturbed on appeal. 37 

Conclusion . 38 
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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE 

The Appellant has not set forth in his Statement of 
the Case the facts of this action, and since five of his 
eight points presented involve disagreement with factual 
determinations made during the trial, it appeals appro¬ 
priate that the facts be set out here. 

On May 16, 1948, at about 1:00 p.m., the Appellee, 
DeHaven, employed by General Baking Company (App. 
21) accompanied by Appellee, Rose, a helper (^.pp. 89), 
w^as driving that company's tractor-trailer unif loaded 
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with bread in a southerly direction on South Capitol 
Street in the City of Washington, approaching the inter¬ 
section of Virginia Avenue (App. 21-22, 89). At this 
intersection, Virginia Avenue, at the time involved, was 
30 feet wide and South Capitol Street, north of the in¬ 
tersection, was 40 feet wide. Immediately south of the 
intersection, South Capitol Street was crossed by a rail¬ 
road overpass, and at that point the traveled portion of 
the roadway widened to 30 feet on either side of the 
center supporting abutments of the overpass (App. 84). 
Traffic in all four directions at this intersection was con¬ 
trolled by official stop signs (App. 85): the sign govern¬ 
ing south bound traffic on South Capitol Street was 18 
feet north of the curb line of Virginia Avenue, and the 
sign governing west bound traffic on Virginia Avenue 
was 38 feet east of the northeast curb line of South 
Capitol Street (App. 85). 

The tractor-trailer traveling in the right south bound 
lane of South Capitol Street, about two or three feet 
from the west curb line of that street, (App. 22, 90) 
came to a complete stop in obedience to the stop sign, and 
DeHaven looked both to his right and left (App. 22, 51, 

89) . The only other vehicular traffic observed by him 
was the Appellant Sher’s Dodge automobile proceeding 
west on Virginia Avenue “a good half block” east of the 
intersection (App. 23, 89). There was a stop sign be¬ 
tween the Sher automobile and the intersection at that 
time (App. 22, 85). DeHaven engaged low gear of the 
tractor-trailer and started into the intersection at about 
three to five miles per hour (App. 23, 35, 47, 90). A 
witness, Mr. Johnson, walking north on the east side walk 
of South Capitol Street (App. 50, 90, 92), observed the 
tractor-trailer stopped at its stop sign, (App. 51, 52, 23, 

90) and then start off as he proceeded to cross Virginia 
Avenue (App. 52). The witness then observed the Sher 
automobile passing the stop sign on Virginia Avenue and 
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coming on at “a pretty swift speed” about twenty-five to 
thirty miles per hour (App. 51, 53). He stepped back to 
the curb (App. 51, 52, 53), and at that time DbHaven, 
noticing the pedestrian, again observed the Sher Automo¬ 
bile at the cross walk and already past the stop sign 
coming at an unabated speed (App. 23). The tractor- 
trailer at that time had crossed the cross walk tjmd was 
about to emerge into the intersection (App. 34, 35, 48). 
DeHaven threw on the brakes and stopped (App[ 23, 24, 
48). At that instant, and before DeHaven could relax 
his pressure on the brakes, the Sher automobile struck 
the left front wheel of the tractor (App. 23, 51, 5^, 53, 90, 
92) with a solid impact (App. 23, 51). The point of 
impact occurred when the tractor had reached a point 
about IT into Virginia Avenue (App. 49, 90, 52, 85) and 
the automobile about 37' west of the east curb line Of South 
Capitol Street measured from the north side of Virginia 
Avenue (App. 85.) There was no other traffic at the inter¬ 
section (App. 24). No skid marks were left by eitlier vehi¬ 
cle (App. 23). The tractor part of the tractor-trailer unit 
was pushed four or five feet west of the line of its original 
travel (App. 23, 53-54, 85, 92). Admittedly, the Appellant, 
Mr. Sher, who was driving the Dodge automobile with his 
wife and three small children as passengers, did not see 
the stop sign (App. 98) and did not stop or slowf up for 
the intersection (App. 23, 51, 53). The explanation given 
Appellee, DeHaven, and the police officer who investigated 
the accident on the scene (although denied by thS Appel¬ 
lant at the time of trial (App. 98)) was that his attention 
had been diverted by the efforts of himself and his wife 
to stop the children in the back seat from fighting (App. 
25, 86). There was extensive damage to the left front 
side of the tractor (App. 24, 83) and the frontj of the 
automobile (App. 51, 90). 

The impact of collision caused DeHaven to be Slammed 
against the left door of the cab of the tractor, (striking 
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his left side and his left temple against the door (App. 
24). DeHaven dismounted and approached one of Sher’s 
crying children and sought to comfort the child by rubbing 
its head; he could see the child, but had no sensation of 
feeling (App. 24, 25, 90). His head and side hurt badly 
(App. 25). Appellee Rose’s watch was broken (App. 26, 
98, 91), and later in the day he noticed that his four 
front teeth, two upper and two lower, were chipped off 
(App. 91, 93-94). Because his teeth caused him no pain 
and because he did not have the money to have them fixed, 
he had not expended any sum for dental care, but did 
show the jury the damage to his teeth (App. 91). No 
other violent event had occurred that day to Mr. Rose and, 
although he did not know exactly how his teeth had been 
broken, he knew that they were broken in the accident 
(App. 93, 94). DeTTaven was taken to Providence Hos¬ 
pital by police scout car (App. 25, 86, 98) and treated by 
a staff doctor. Hr. Mallen, in the emergency room for 
“bruises, left head and left chest” (App. 49, 50, 86). Tie 
was given pain alleviants and discharged with the advice 
that he should go to his own doctor if he did not feel 
better the next day (App. 26, 50). The next day DeHaven 
saw Dr. Frohman for treatment (App. 28, 56, 67), com¬ 
plaining of severe headache, dizziness, nausea, severe pain 
of the left upper chest, and stiffness of the back and 
neck (App. 56. 57, 67). He stated that he had been in an 
automobile accident and had struck his head and shoulder; 
and, he exhibited contusions of the head and chest (App. 
56). 

At the time of the accident, DeHaven was thirty-five 
years old (App. 21, 69), was 5' 11" tall (App. 108), 
weighed 233 lbs. (App. 27, 69, 108) and was in apparent 
good state of health (App. 26. 28, 56, 101). His blood 
pressure around this time was not abnormal (App. 50. 57, 
101, 108). He had suffered a laceration of the left thigh 
in 1934 (App. 133), was treated for stomach ulcers in 
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1941, but had not been troubled by them since ihat time 
(App. 27, 31) and in 1945 he had had pneumonia (App. 
26) complicated by abdominal abscess in the left side 
(App. 123). From 1945 to the date of this accident, Ap¬ 
pellee, DeHaven, had enjoyed good health (Ap|p. 26-27, 
28) and had never suffered from persistent ahd acute 
headache (App. 27) or blurring of the vision (App. 28). 
Prior to the accident, his work record with Gencjral Bak¬ 
ing Company showed no time lost (App. 26, 81). He had 
■worked straight through from 1945 until the time of the 
accident (App. 26). Following the accident, DeHaven 
continually suffered from an intense and persistent head¬ 
ache (App. 28-32, 42, 47, 57, 67, 105, 107, 121, 1$4, 133). 
Two or three days after the accident, DeTTaven }>egan to 
experience occasional blurring of the vision (App. 28, 35, 
39, 46, 70, 72, 133). He continued under Dr. Frbhman’s 
care from May 17, 1948 (App. 67) until June 1, 1951 (Tr. 
149). He did not work from the date of the accident until 
June 14, 1948 (Tr. 173) and then only until June 23 (App. 
83) when he resigned because of bad headache and a feel¬ 
ing that the truck “was running sideways witjh him” 
(App. 29). His average weekly earnings while employed 
by General Baking Company had been $75 (App. 27, 81- 
82). A week or two after resigning from his employment, 
DeHaven completed arrangements to go with his de¬ 
pendent father and son (Tr. 27) to stay with his brother, 
Roy DeHaven, in Arizona (Anp. 134) wdiich tihip was 
accomplished in his private automobile vdth driving as¬ 
sistance from others (App. 29).* 

I 

— 

* Before leaving for Arizona, DeHaven applied to the [Virginia 
Division of Motor Vehicles for an automobile operator’s permit. 
In the application in response to questions, “Is your vision im¬ 
paired in any way?” and “Do you have any physical or mental 
disability?” (App. 153), DeHaven answered “No” becaus^ he did 
not consider occasional blurring of vision an impairment of vi¬ 
sion since his eyes had been checked as 20/20 (App. 37) and be¬ 
cause he did not consider headaches a mental or physical dis- 
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Until February, 1949, DeHaven stayed with his brother 
in Arizona, but because of a blinding and persistent 
headache, was not able to work except for a few odd jobs 
from which he earned $150 to $175 during the entire eight 
month period of his stay (App. 30, 40). While in Ari¬ 
zona, he continued with treatment as prescribed by Dr. 
Frohman (Tr. 29). During this period, DeHaven lost 
weight until he weighed only about 150 lbs. (App. 30). 
On his return to Washington in February, 1949, DeHaven 
saw Dr. Frohman because he felt his left eye was getting 
worse and his head was hurting so badly he couldn’t 
work (App. 30). On March 12, 1949, still having an acute 
headache, he became violently sick and in the course of 
retching, vomited blood (App. 31). He was hospitalized 
on order of Dr. Frohman at Casualty Hospital (App. 31) 
and treated for peptic ulcers re-activated by his nervous 
anxiety and constant headaches (App. 61). His head¬ 
aches persisted (App. 31, 32). In July or August, 1949, 
DeHaven was employed by a friend at the Carolina Motor 
Express Lines in Roanoke on a city truck (App. 31, 32) 
at an average weekly pay of $50 (App. 33). While so 
employed, he was hospitalized for five days and treated 
for an industrial accident which occurred on August 26, 
1949 (App. 41, 135, 136, 138) but he suffered no perma¬ 
nent results from that injury (App. 42, 37). His head¬ 
aches had persisted before (App. 28-32, 42, 47, 56, 67, 105, 
107, 121, 124, 133), during treatment for this industrial 
accident (App. 135), and following it (App. 32, 47). 

About August, 1950, DeHaven resigned from his em¬ 
ployment at Carolina and took employment with the 
Magic City Sandwich Company in Roanoke as salesman 
(App. 32) at about $35 per week (App. 33). He never 


ability in the terms of those questions (App. 37. 46). On Febru¬ 
ary 14, 1950, DeHaven applied for renewal of Virginia chauffeur’s 
license (App. 154) and gave similar answers to these questions 
for the same reasons. He said that he needed the license to work 
and had to work to live. 








had relief from his headaches (App. 32). In October, 
1950, he was hospitalized for pneumonia (App. flO) and 
then found to be suffering from acute hypertension (App. 
32, 114, 124). He was removed to the University of Vir¬ 
ginia Hospital and there had performed a doubly sympa¬ 
thectomy operation for the relief of high blood pressure 
(App. 114,124). For the first time DeHaven had refief from 
the headaches which he had constantly had since ^;he time 
of the accident, although he continued to have a njimbness 
over the left temple and eye even to the date of trial 
(App. 32, 42, 43, 111, 124). 

Medical bills for examinations, hospitalization, and 
treatment from the date of accident to the trial intro¬ 
duced in evidence, aggregated $993 (App. 139-152). De- 
Haven testified that he had received no bill for services 
at the University of Virginia Hospital, but that the 
charges there were over $400 and that he had expended 
over $200 for medical treatment not covered bv and in 
addition to the bills introduced in evidence (Aj~>p. 34). 

At the time of trial Appellee called Dr. Frohman as 
medical witness and the Appellant called Doctor^ Galla¬ 
gher, Becker, and Spence. There was wide conflict be¬ 
tween the testimony of these experts and for that reason 
a synopsis of their testimony is set forth here. 

Dr. Frohman, licensed medical doctor engaged in gen¬ 
eral practice, was qualified and shown to possess the 
general knowledge of neurology and endocrinology com¬ 
mon to the medical profession (App. 55, 59-60). He 
examined DeHaven on 17 May 1948, and found objective 
evidence of injury (App. 56). He examined, observed, 
and treated DeTTaven from that date on many occasions 
up until shortly before trial (App. 67, Tr. 149). At the 
time of the original examination, Dr. Frohman diignosed 
DeHaven’s head condition as concussion of the brain 
(App. 57). X-rays were negative for fracture (App. 58). 
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Except for headache and blurring of vision, DeHaven was 
making good progress by the first part of June, 1948, but 
because those complaints continued, Dr. Frohman re¬ 
ferred DeHaven to a neurologist, Dr. Gallagher, and after 
examination and consultation, concluded (App. 59) that 
DeHaven had been suffering from a dormant pituitary 
disturbance which had been aggravated by the blow on 
the head suffered in the accident (App. 62, 68, 69, 72, 
73, 77, 78, 79). He testified that DeHaven exhibited symp¬ 
toms of Frohlieh’s Syndrome. (App. 78) indicative of a 
dormant pituitary disturbance (App. 69). After the acci¬ 
dent, DeHaven’s thickening and drying of the skin, loss 
of weight, persistent headache, visual disturbance (blur¬ 
ring) (App. 69) and hypertension (App. 68) indicated to 
him that there had been an aggravation of a dormant 
pituitary disturbance and an upsetting of the endocrine 
balance (App. 69, 72, 73, 78). Dr. Gallagher had reported 
to Dr. Frohman that there was a tumor of the pituitary 
gland and that the symptoms of headache and blurred 
vision were temporary results of the injury upon that 
tumor (App. 77), but the existence of a tumor of the 
gland was ruled out by subsequent examinations (App. 
64, 78), and the history that followed proved that the symp¬ 
toms following the accident were not transient, but con¬ 
tinuing (App. 79). DeHaven was never free of his head¬ 
aches (App. 60, 67, 74). Dr. Frohman testified that the 
blow to the head suffered bv DeTTaven in the accident, 
in his opinion, aggravated a dormant pituitary disturb¬ 
ance (App. 62, 72, 73) which in turn caused DeHaven to 
have the persistent headaches (App. 67, 74), occasional 
blurring of vision (App. 59-60, 68, 69, 71), loss of weight 
(App. 68, 69), thickening and drying of skin (App. 68, 
69), re-activation of dormant peptic ulcers (App. 61), 
general debility (App. 67) and high blood pressure (App. 
61). FTis testimony pointed out the connection of the 
pituitary and its function to each of the symptoms which 
DeHaven progressively showed after the accident. 
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Dr. Gallagher, neurosurgeon, who examined DeHaven 
at Dr. Froliman’s request on June 7, 1948 (App. 99) was 
called as a witness by the Appellant. Dr. Gallagher tes¬ 
tified on the basis of that one examination that! he then 
determined that the Appellee, DeHaven, was buffering 
generally from a disturbance of the pituitary glapd prob¬ 
ably caused by a tumor (App. 102) and that tlje symp¬ 
toms of headache and blurring of vision complained of 
by DeHaven were transitory results of a teinporary 
aggravation of the tumor caused by the head injury suf¬ 
fered May 16, 1948: but, that in his opinion, noj perma¬ 
nent injury to the pituitary gland had been caused by 
the injury (App. 103) and that the rate of growth of 
the tumor was not aggravated by the injury (App. 102). 
Generally, Dr. Gallagher testified that blurring (if vision 
is a symptom of injury to the pituitary glanjl (App. 
102) and the injury to the head suffered by lj)eHaven 
could contribute to an aggravated nervous condition or 
hypertension (App. 103) and a blow to the head could 
cause disruption of the function of the pituitary gland 
without aggravating the rate of growth of the tumor or 
the gland (App. 104). He testified that the pituitary 
has the function of regulating and controlling blood 
pressure and that a disturbance of the gland eou^d cause 
visual disturbance and perpetual headaches (Ap|p. 105). 
He also testified that because of the bony structure of 
the skull, a blow to the temple region of the head could 
cause more internal damage than a blow anywhere else 
on the skull (App. 106). 

Dr. Becker, traumatic surgeon, examined DeHaven at 
Appellant’s request on June 5, 1948 (App. 107) arid again 
on Anril 10, 1951 (App. 109, 115). He testified for the 
Appellant that on this first examination he found| no evi¬ 
dence of injury (App. 108) although DeHaven conjiplained 
that he had headache and that the left side of his head 

hurt all the time (App. 107, 121). He testified that De- 
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Haven showed the signs of Frohlich’s Syndrome (App. 
108, 111, 119) caused by a pituitary disfunction (App. 
114) which existed prior to the accident, and that the 
syndrome as observed in the examination on June 5, 1948, 
was not related to the injury received in that accident 
(App. 112). His testimony was based upon the premise 
and opinion that the blow to the head suffered by De- 
Haven in the accident was a light blow (App. 118) be¬ 
cause a violent blow would leave bruises and discolora¬ 
tions, and he saw no such objective findings when he 
examined DeHaven 5 June, 1948 (App. 118). He testi¬ 
fied generally that high blood pressure does come from 
pituitary disfunction (App. 119) and that DeHaven’s 
present condition of high blood pressure was caused by 
a disfunction of the pituitary gland (App. 113, 114). He 
said that in April, 1951, DeHaven had lost much weight 
and had extremely high blood pressure (App. 119) and 
that he was not optimistic about Mr. DeHaven’s chances 
of regaining health (App. 120). He testified that a blow 
to the temple region of the skull would be transmitted 
with greater force to the inward parts of the head than 
a blow to the thicker bony structure of the other parts of 
the head. (App. 116-117). 

Dr. Spence, a neurosurgeon, examined DeHaven at 
Appellant’s request on April 3, 1951 (App. 123) and was 
called as a witness for the Appellant. He expressed the 
opinion that DeHaven was suffering from high blood 
pressure and no effects of injury (App. 125): that there 
was no evidence of pituitary disfunction, injury to the 
pituitary or tumor (App. 125, 127) and that he did not 
have Frohlich’s Syndrome (App. 130), but rather the 
sequelae of the mumps which DeHaven had suffered at 
the age of 7 (App. 123). Dr. Spence concluded that the 
complaint of headaches and the blurring of vision ever 
since the date of accident were the results of hyperten¬ 
sion (App. 129, 130). and admitted that his conclusion 
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was based on the assumption that DeHaven suffered a 
mild head injury in 1948 (App. 127) and an inference of 
no injury to the nervous system because the patient had 
not been hospitalized immediately following the accident 
(App. 125). He found nothing in DeHaven’s; present 
condition related to injury (App. 131) but said that De- 
Haven was chronically sick and suffering from high blood 
pressure (App. 125). 

i 

The Trial Court submitted the case to the jjurv with 
appropriate instructions and the jury found in favor of 
the Appellee, DeHaven, in the sum of $18,000.00 and in 
favor of the Appellee, Hose, in the sum of I $250.00. 
Judgments were entered on the verdicts, and Appellant 
appealed. 

SUMMARY OF ARGUMENT 


I. "Rule 34, FRCP, and the decisions interpretative of 
that rule, place within the District Court’s discretion the 
matter of granting or denying motions addressejd by one 
party to another for the production of documjents not 
privileged. Orders granting or denying motions for pro¬ 
duction of documents will be disturbed on appeal only 
upon a showing of an abuse of discretion and the record 
in this case does not indicate such abuse. The documents 
sought by the Appellant were medical and hos[pital re¬ 
ports relating to the Appellee DeTTaven’s physical condi¬ 
tion, and, as such, were privileged: and, there is po show¬ 
ing that the privilege had been waived by the Appellee 
following the course prescribed in Rule 35, FRCiP, which 
results in rhe waiver of the privilege. Therefore, the 
records sought by the Appellant were not subject to an 
order to produce under Rule 34 and the District Court 
did not err in denying Appellant’s motion. 

TT. The matter of granting or denying motions to 
strike complaint or dismiss action filed under [Rule 37, 
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FRCP, for failure or refusal to make discovery are di¬ 
rected to the discretion of the District Court. The record 
before this Court does not show any basis for a de¬ 
termination that the District Court abused its discretion; 
and in fact, there is no showing that the Appellee will¬ 
fully refused and failed to answer the interrogatories or 
to make answer to the requests for admissions, except 
the Appellant’s allegation, and this allegation discloses 
that the Appellant’s real complaint is not the willful 
failure and refusal to make answer to interrogatories and 
requests for admissions, but only an expression of dis¬ 
satisfaction with answers made by the Appellee. The 
Court, accordingly, properly ruled upon these motions 
and those rulings should not be disturbed on appeal. 

TIT. The permanent injury claimed by the Appellee, 
DeHaven, through his counsel at pre-trial hearing in this 
cause was an aggravation of a pituitary gland disturb¬ 
ance. The Trial Court properly admitted evidence of all 
consequences and results of that injury and bills for 
treatment of them. The subsequent course of Appellee 
DeHaven’s health following the accident was related to 
the injury received in that accident by competent medical 
testimony and was properly left to the jury for its de¬ 
termination of weight and credibility The admission of 
testimony relating to the course of health and medical 
condition subsequent to the date of the accident, connected 
to the injury received in that accident by competent medi¬ 
cal testimony, was not a deviation from the pre-trial 
order. The introduction in evidence of a statement for 
services in the amount of $3.00 addressed to “Liberty 
Mutual” was not error nor can the Appellant’s counsel 
now be heard to complain since with knowledge of the 
addressee, he made no complaint on that ground at the 
time of trial and was himself the only one who mentioned 
the name “Liberty Mutual” within the hearing of the 
jury. 
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IV. The evidence clearly showed that the Appellee, 
DeHaven, suffered a head injury in the accident of May 
16, 1948, and that since that time he has suffered intense 
and persistent headache, occasional blurring of the vision, 
great loss of weight, general physical debility,! re-activa¬ 
tion of peptic ulcers (up to the time of the accident in a 
quiescent state) and high blood pressure. All of these 
ailments and physical conditions were testified by com¬ 
petent medical testimony to be connected to the injury 
received May 16, 1948, and a consequence of it) upon the 
basis that at the time of the injury, the Appellee, De- 
Haven, was suffering from a dormant pituitary gland 
disturbance which was aggravated by the blo\| received 
to his head in the accident. The fact that ther^ was con¬ 
flicting medical testimony introduced by the Appellant 
does not deny the jury of its province to determine the 
credibility and weight of evidence and, therefore, the 
verdict of the jury has not been shown to be contrary 
to the evidence or against the weight of the evidence 
with respect to the determination of the Appellee De- 
Haven’s injuries. The Appellee showed substantial medi¬ 
cal expenses and loss of earnings, pain and suffering, and 
permanent injury, and, therefore, the amount of the ver¬ 
dict is supported by substantial evidence and should not 
be disturbed. 

V. A medical doctor is competent to testify as an 
expert in the field of medicine even though he is not a 
specialist in the particular branch of his profession in¬ 
volved in the case. The weight of the testimony was 
properly left to the jury. 

VT. The evidence clearly showed that the accident 
which occurred May 16, 1948, between vehicles operated 
by the Appellant and Appellee, DeHaven, was caused by 
the negligence of the Appellant in failing to stbp at an 
official stop sign, in failing to slow for an intersection, 
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and in not having his vehicle under control, and in failing 
to give attention to his driving. The evidence showed that 
the Appellee, DeHaven, did stop in an effort to avoid colli¬ 
sion, and that his vehicle was standing still at the time 
of impact. There was no other traffic and yet the Ap¬ 
pellant ran his vehicle heedlessly into the truck operated 
by the Appellee. Clearly, in such a case, there can be no 
contributory negligence on the part of the Appellee, De- 
Haven, and the Court did not err in denying Appellant’s 
motion for directed verdict. 

VII. The rules of law governing the granting of judg¬ 
ment notwithstanding verdict and directed verdicts are 
substantially the same and since the evidence was clearly 
not exclusively in favor of the Appellant’s contentions, 
the motion for judgment notwithstanding the verdict, 
could not be granted by the Trial Court. Since there 
was a factual situation properly submitted to the jury 
for its determination upon appropriate instructions from 
the Trial Court, and the jury is not shown to be mani¬ 
festly wrong, the Trial Court properly denied the Appel¬ 
lant’s motion for new’ trial. 


ARGUMENT 


I. The District Court in the Proper Exercise o t Its Dis¬ 
cretion Denied Appellant’s Motion for Production of 
Medical and Hospital Reports Concerning Appellees’ 
Physical Condition Where Such Documents Were 
Privileged and the Privilege Had Not Been Waived. 


(a) Motions Filed Under Rule 34, FRCP, for the 
Production of Medical Reports Relating to a 
Party’s Physical Condition Are Directed to the 
Discretion of the District Court and Action by 
the District Court in Respect to Such Motions 
Will Not be Disturbed on Appeal in the Absence 
of a Showing of Abuse of Discretion. 


The Appellant hied motion to compel production of cer¬ 
tain doctors’ reports and hospital reports relatijng to the 
Appellee, DeHaven, on October 5, 1950, statingj the rea¬ 
sons for his motion to be, in essence, that these reports 
would not be voluntarily produced by Appellee’s counsel 
and that they were necessary for Appellant’s defense of 
the action and that this procedure would be |the least 
costly and time consuming (App. 12). The motion was 
denied November 7, 1950, after oral argument (|App. 14). 
The printed record does not disclose the arguments ad¬ 
vanced or the reasons for the District Courtjs action. 
The Appellant contends that the action of th^ District 
Court in denying the motion to produce was eiiror. 


Rule 34, Federal Rules of Civil Procedure (Title 28 
USC following Section 723) provides in pertinent portion 
as follows: 


a 


Upon motion of any party showing good cabse there¬ 
for . . . the Court in which an action is pending may 
(1) order any party to produce . . . documents . . . 
not privileged ■which constitute or contain evidence 
relating to any of the matters within the scope of 
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the examination permitted by Rule 26 (b) and which 
are in his possession, custody, or control; . . 
(Italics supplied) 

The language of the rule indicates that such motions 
are directed to the discretion of the District Court and 
this Court in Martin v. Capital Transit Co., 83 U.S. App. 
D.C. 239, 170 F. 2d Sll in affirming an order of the Dis¬ 
trict Court denying a motion for the production of writ¬ 
ten reports and in discussing Rickman v. Taylor, 329 
US 495, 67 S. Ct. 385, 91 L. Ed. 451, demonstrates that 
the proper interpretation of the rule is that the question 
is submitted to the District Court’s discretion when it 
says at page 240: 

“Rule 34 authorizes the District Court to order pro¬ 
duction of documents, papers, etc., upon motion of a 
party showing good cause, not upon a mere allega¬ 
tion or recitation that good cause exists. The rule 
contemplates an exercise of judgment by the Court, 
not a mere automatic granting of a motion.” 

In the case of Hickman v. Taylor, supra, where the 
Supreme Court construed the deposition-discovery rules 
in a case involving a motion under Rule 33 to compel 
answer to interrogatories, and in which case incidentally, 
the Supreme Court affirmed the action of the Second 
Circuit Court of Appeals in relieving a party from the 
consequences of the District Court’s order to compel 
answers, it is made clear that documents not privileged 
are the documents that might be ordered produced. The 
Appellant cites Title 14, Section 308, District of Columbia 
Code, 1940, as a concession that doctors’ reports of exam¬ 
ination of their own patient are privileged. 

This Court in Carter v. Baltimore 0. R. Co., 80 U.S. 
App. D.C. 257, 152 F. 2d 129, in a case involving an ap¬ 
peal from a final judgment, in which one of the points 
on appeal was error in denying a motion for order to 
produce under Rule 34, stated at page 258: 


r 
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“Orders under Rule 34 are in large measure discre¬ 
tionary with the Trial Court and are founded upon 

* facts. This Court will not disturb the action of that 
Court in respect to them unless the action was im¬ 
provident and affected the substantial rights of the 
parties”. 

There is nothing in the printed record to show that the 
District Court acted improvidently or in any wisje abused 
its discretion. See Hickman v. Taylor, 329 U.Sj. 495, 67 
S. Ct. 385, 91 L. Ed. 451; Newell v. Phillips Petroleum 
Co., 144 F. 2d 338; Butts v. Sears, Roebuck & to., D.C. 
D.C. 9 FRD 58. Since there is nothing in the record to 
disclose the basis of the District Court’s order,' there is 

♦ likewise nothing in the record to indicate an ^buse of 
discretion, and this Court may not consider thosej matters 
which the record does not disclose. Pilger v. Sutherland, 
61 App. D.C. 84, 57 F. 2d 604; Cave v. District of Colum¬ 
bia-, 67 App. D.C. 138, 90 F. 2d 383. 

h (b) A Physician’s Report of Examination of His Pa¬ 

tient Who is a Party to a Personal Injur|y Action 
is Privileged Until the Privilege is Waived in 
the Manner Prescribed in Rule 35, FRCP. 

Under the District of Columbia Code and thel general 
law long applied in this .-jurisdiction, reports between 

'* physician and patient are privileged. Only undeif specific 

> circumstances prescribed by the Federal Rules of Civil 
Procedure (those provisions relating to depositiop-discov- 
ery procedure) has there been a relaxation of thi|s law of 

► privilege. Rule 35, Federal Rules of Civil Procedure, 
provides in (b) (1): 

“If requested by the person examined, tlje party 
causing the examination to be made shall deliver to 
him a copy of a detailed written report of the exam¬ 
ining physician setting out his findings and conclu¬ 
sions. After such request and delivery, the party 

t causing the examination to be made shall bej entitled 


L 
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upon request to receive from the party examined a 
like report of any examination previously or there¬ 
after made of the same mental or physical condition”. 
“(2) By requesting and obtaining a report of the 
examination so ordered or by taking the deposition 
of the examiner, the party examined waives any priv¬ 
ilege he may have in that action . . . regarding the 
testimony of every other person who has examined or 
who may thereafter examine him in respect to the 
same mental or physical condition.” (Italics sup¬ 
plied) 

It appears from the quoted language of the rule that the 
privilege of physician and patient is waived under certain 
circumstances set forth in the rule. The happening of 
those circumstances, namely “ request and receipt of a 
copy of report” is a pre-requisite of the right of the 
other party to demand copies of other reports of medical 
examination, the privilege notwithstanding. In other 
words, this rule impliedly recognizes that a report of a 
physician’s examination of his patient is privileged un¬ 
less the privilege is waived by pursuing the course re¬ 
ferred to in the rule. Lewis v. United Air Lines Trans¬ 
port Corp., D.C. Pa. 32 F. Supp. 21; Butts v. Sears, Roe¬ 
buck & Co., D.C. D.C., 9 FRD 58. Accordingly, under 
the general law long applied in the District of Columbia, 
under the statute law governing the privilege relation¬ 
ship between physician and patient, and under the Fed¬ 
eral Rules of Civil Procedure themselves, the reports of 
medical examination made of the Appellee, DeHaven, by 
his own physicians were privileged and not the subject 
of an order to produce under Rule 34. That the Appellee, 
DeHaven, had not requested or received copies of reports 
made by the Appellant’s medical experts is demonstrated 
by the Appellant’s motion to compel production wherein 
under reasons for the motion, there appears “5. De¬ 
fendant is, and at all times has been, willing to supply 
plaintiffs with a copy of the medical report of defend- 
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ant’s medical examiner on liis examination of pljaintiff, 
DeHaven.” Willingness to supply a record is not the 
same as a request and receipt of that record ns pre¬ 
scribed in the Rules. 

Accordingly, the Appellant was not entitled to an 
order to compel the production of the medical reports 
sought by his motion and the Court did not erri in its 
ruling on the motion.* 

II. The District Court in the Proper Exercise of I^s Dis¬ 
cretion Denied Appellant’s Motion to Strikd Com¬ 
plaint or Dismiss Action Filed Under Rule 37, FRCP, 
and There Being No Showing of Abuse of Discretion 
by the District Court, the Rulings on These Motions 
Are Not to be Disturbed on Appeal. 

The Appellant contends that the District Couri erred 
in overruling its motions to strike the complaint or dis¬ 
miss this action filed December 6, 1950, and February 16, 
1951. The first of these motions was grounded on an 
alleged willful failure to answer interrogatories $md on 
non-conformity with the Federal Rules of Civil Proce¬ 
dure (App. 14). The Trial Court overruled this motion, 
but ordered Appellees to answer interrogatories b>f a day 
certain (App. 15-16). There is no showing in the record 

that answers were not made pursuant to order o^ Court 

| 

* Appellant’s contention that he was denied knowledge of Ap¬ 
pellee, DeHaven’s physical condition until the trial is not ientirely 
correct since Appellant did take the deposition of Appellee, De- 
Haven, on September 7, 1950, and had medical examination of 
this Appellee on June 4. 1948, and April 3 and April }0, 1951 
(Appellant’s Brief, page 9). He also had answers, with ydiich he 
expressed dissatisfaction, to interrogatories and request for ad¬ 
missions (App. 17). Moreover, although it does not appear in the 
record, it is not conceived that Appellant’s counsel can deny that 
on or about May 28, 1951, counsel by mutual agreement ex¬ 
changed copies of all reports relating to the medical condition of 
the Appellee, DeHaven, that were then in their files. 


20 


except the fact that a new motion to strike or dismiss 
was filed by the Appellant February 16, 1951, wherein 
the Appellant stated that the Appellees had willfully 
failed to answer interrogatories and had failed to answer 
requests for admissions (App. 16). In the third para¬ 
graph of that motion, however, the Appellant concedes 
that answers to interrogatories and requests for admis¬ 
sions had been filed, the real contention being that the 
answers were not in the Appellant’s judgment respon¬ 
sive (App. 17). The Court, however, in passing upon 
that motion, hv its order of April 3, 1951, determined 
that the motion should be denied and that all the Appel¬ 
lant was entitled to were the names and addresses of the 
physicians and dentists who had treated the Appellees 
(App. 17). There is no showing in the record that this 
was not done, nor is there any complaint here made to 
that effect. 

Appellant properly concedes that the matter of grant¬ 
ing or denying the motions to strike the complaint or 
dismiss the action filed were directed to the discretion 
of the Trial Court. "Rule 37, Federal Rules of Civil Pro¬ 
cedure, which sets forth the consequences of refusal to 
make discovery, throughout its description of the alterna¬ 
tive actions that might be taken, uses the expression 
that the Court “may” strike out or dismiss. See Valeria 
stein v. Bayonne, Bolt Cory., D.C. N.Y. 6 FRP 363: Barm 
v. Compagnie Generale Transathmtique , Ltd., D.C. N.Y. 
29 F. Supp. 330. The record in no way points out that 
the District Court abused its discretion in these rulings 
and the burden is clearly upon the Appellant to show 
error affirmatively by the record. Jnnghans v. Junghans, 
72 App. D.C. 129, 112 F. 2d 212. 

Accordingly, the Appellant has not shown that the Dis¬ 
trict Court committed error in its orders overruling the 
several motions to strike complaint and to dismiss the 
action. 
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III. (a) The Trial Court Properly Admitted Evidence 
of Appellee DeHaven’s Medical Condition Fol¬ 
lowing the Accident and Bills for Hospitaliza¬ 
tion and Treatment of Those Conditions Where 
the Testimony Connected Those Conditions 
With the Injury and Showed That They Were 
the Consequences of the Injury Received in the 
Accident. 

The Appellant contends that the Appellee, DeHaven, 
was allowed to deviate from the pre-trial order in the 
matter of the introduction of evidence related to his 
physical condition. The complaint as filed by the Appel¬ 
lee, DeHaven, alleged concussion of the brain and other 
injuries (App. 3). At the pre-trial hearing, the Appellee 
DeHaven’s counsel, now deceased,* claimed permahent in¬ 
jury of the pituitary gland caused or aggravated as a 
result of the injuries received in the accident AjTay 16, 
1948 (App. 10). The pituitary gland is located at the 
base of the brain, right behind the nose and between the 
eyes, and is connected to the brain (App. 104 and 105). 
At the trial, the Appellee, DeHaven, was properly allowed 
to introduce all evidence related to the injury which he 
received on May 16, 1948, to wit, a bruise to tjhe left 
temple of the head, among other things, and s^ch evi¬ 
dence could not properly be limited to the specific injury, 
that is, the bruise to the head, concussion of th^ brain, 
or injury to the pituitary gland caused or aggravated by 
the injury received in the accident. He could aid was 
properly allowed to introduce evidence of all the conse¬ 
quences and effects of those injuries thus claimed Guen¬ 
ther v. Metropolitan R. Co., 23 App. D.C. 493; Washing¬ 
ton, Alexandria & Mt. Vernon Ry. Co. v. LvJcens, 32 

* Mr. I. H. Halpern, represented the now Appellees in tlijis action 
until his death on April 26, 1951. Appellees’ present coqnsel en¬ 
tered his appearance in the District Court on May 25, ^951 and 
served as their counsel at the trial. 
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App. D.C. 442; Baltimore City Pass. Ry. Co. v. Kemp, 
61 Md. 74. The Appellant’s contention seems to be that 
when one claims permanent injury to a pituitary gland 
caused or aggravated by an accident, his medical testi¬ 
mony and evidence of expenses in connection with treat¬ 
ment are confined solely to a description of the nature 
and effect of that gland, its specific injury and the ex¬ 
penses of treatment for it alone. Certainly, when medi¬ 
cal evidence shows that the results of the injury and its 
aggravation of the existing dormant pituitary deficiency 
include perpetual headaches, blurring of vision, loss of 
weight, general debility, re-activation of peptic ulcers and 
high blood pressure, the person injured may show these 
consequences of the original injury. See cases above cited 
and 15 Am. Jur. pp. 4S7, 48S, 490, sections 76, 77, 80, 81. 
Competent medical testimony, the weight of which, with 
appropriate instructions from the Trial Court, was left 
for the determination of the jury, established that the 
injury received in the accident of May 16, 1948, caused 
an aggravation of a pituitary gland disfunction, the con¬ 
sequence of which was the course of deteriorating health 
of the Appellee, DeHaven. Thus, it was established that 
the blow on the head which the Appellee, DeHaven, re¬ 
ceived in the accident of May 16, 1948, and which caused 
a bruising of the left side of the head aggravated a 
dormant pituitary gland disturbance which the Appellee, 
DeHaven, then had, and this aggravation caused persis¬ 
tent and intense headaches, blurring of the vision, loss of 
weight, physical debility, re-activation of dormant stomach 
ulcers and high blood pressure. This was the substance 
of the testimony of Dr. Frohman called as expert witness 
by the Appellee DeHaven (App. 62, 68, 69, 72, 73, 77, 
78, 79). The opinion of Dr. Frohman was corrobo¬ 
rated even by the testimony of experts called by the 
Appellant. Dr. Gallagher called by the Appellant as wit¬ 
ness testified that there w^as a temporary causal connec¬ 
tion between the injury received May 16, 1948, and the 
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subsequent symptoms exhibited by DeHaven, th^t is, 
headache and blurring of the vision (App. 102, 103) [ Dr. 
Frohman’s opinion is also corroborated by the testimony 
of the other expert witnesses called by Appellant regard¬ 
ing the function of the pituitary gland, (App. 10Sj, 103, 
113, 114, 119) the location of that gland, (App. 104^ 105) 
and the nature of the bony structure of the skull (App. 
106, 116-117). The correctness of the medical testimony 
introduced by Appellee DeHaven’s witness is also made 
clear by the fact that prior to the accident DeHavep was 
in general good health and did not suffer headachefs, did 
not have high blood pressure, and did not have visual 
disturbances (App. 26, 27, 28), but following the accident 
he continually had the complaint of headache arid the 
downward course of his general health had its inception 
in that accident and continues to the present day. j It is 
submitted, therefore, that the evidence introduced iji trial 
relating to the Appellee DeHaven’s injuries and their 
consequences was not beyond the scope of the prie-trial 
order and, therefore, such evidence and the bills for 
treatment were properly admitted. 

(b) Appellant Cannot Complain on Appeal That 
the Name of an Insurance Company Appeared 
as the Addressee in One of the Medical Bills 
Introduced by the Appellee in Evidence Where 
Appellant’s Counsel Made no Point of it Dur¬ 
ing the Trial and Was the Only One Who 
Mentioned the Name of the Insurance Com¬ 
pany to the Jury. 

Although the Appellant does not argue in his brief 
upon the point, in his third “Statement of Questioris Pre¬ 
sented”, he makes specific reference to a bill addressed 
to the “Liberty Mutual”. Immediately after the accident, 
DeHaven, upon his complaint that his head and sid[e hurt 
was taken by police car to Providence Hospital and there 
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given first aid in the emergency room (App. 25, 49, 50, 
86, 98). The bill for that service in the amount of $3.00 
(Plaintiff’s Exh. 5; App. 143) was, for some reason not 
disclosed in the record, addressed to “Liberty Mutual”. 
This bill along with others which were introduced in evi¬ 
dence all at one point of the trial, one after another, 
(Plaintiff’s Exh. 1-11; App. 139-152) was admitted 
subject to connection with the injuries. No objection was 
made on the ground that this particular bill was ad¬ 
dressed to “Liberty Mutual”. No request was made for 
a mistrial; and, in fact, the only mention of “Liberty 
Mutual” in the trial was made by Appellant’s counsel 
(App. 121). If there was any purpose of Appellant’s 
mentioning this particular bill in his brief, it seems cer¬ 
tain that he can make no complaint concerning it at this 
time.* 

The bill of Providence Hospital addressed to “Liberty 
Mutual” in no way indicated who was insured, whether 
it be the Appellee, the Appellee’s employer, or the Ap¬ 
pellant. Neither did that reference indicate the type of 
insurance, whether it be workmen’s compensation, accident 
and health, or liability. So casual a reference as not 
to cause objection by very astute and diligent counsel 
could not be considered prejudicial. Gle&ton v. Green 
(4 CCA) 156 F. 2d 459. 


* Although this does not appear in the record, when the medical 
bills -were introduced in evidence, the Court announced recess dur¬ 
ing which time counsel were supposed to inspect the bills being 
offered in evidence. Also, the bills were never given to the jury 
until they had retired to the jury room and requested them. At 
that time the Trial Judge called counsel on both sides to his 
chambers and asked if either side had any objection to the bills 
going to the jury room. No objection was made. Since Appel¬ 
lant's counsel had mentioned the addressee of the particular bill in 
question in his interrogation of DeHaven, (App. 121) he cannot 
be said to have not known all the facts in this connection. 






IV. (a) The Verdict of the Jury as to Appellee, De- 
Haven, Was Supported by Substantial Evi¬ 
dence of Injury Caused by the Accident. 

The Appellant contends that the verdicts weije con¬ 
trary to the evidence and the weight of the evidence, 
particularly on the aspect of the case relating to injuries 
and damages, and that the verdicts are excessive and not 
supported by the evidence. 

The Appellant’s position seems to be that there can be 
no injury that does not give clinical or objective evidence 
of its existence. That position is not well fcjunded. 
Philadelphia B & R Co. v. Mitchell, 107 Md. 600j, 69 A 
422. That subjective symptoms are real has been recog¬ 
nized by this Court in the cases where it has been stated 
that an opinion of a physician may and sometimes must 
be, in large measure, based on the statement to him of 
the injured person being treated, Arcade Co. v. Boswell, 
41 App. D.C. 213; District of Columbia v. White, 48 
App. D.C. 44. 

DeHaven testified that when the truck he was driving 
was struck by Appellant’s automobile, he struck l|iis left 
temple on the door of the cab of the truck (App. £4); he 
said that his head and side hurt (App. 25); that he lost 
sensation of feeling in his right hand immediately after 
he dismounted from the truck after the collision: (App. 
24, 25). DeHaven was in fact taken to Providence Hos¬ 
pital and according to the records of the hospital, Heated 
for “bruises of left head and left chest”. He wajs given 
pain alleviants for those injuries and advised thajt if he 
did not feel better the next day to see his family] physi¬ 
cian (App. 26, 50, 86). Dr. Frohman began treatment of 
DeHaven for these injuries the day following tbje acci¬ 
dent (App. 56) and DeHaven continued under his profes¬ 
sional care from time to time from that date to a time 
shortly before trial (App. 67, Tr. 149). DeHaven testi¬ 
fied that he had had good health prior to the accident 
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except that in 1941 he had a case of stomach ulcers and 
that in 1944 he had pneumonia complicated with an 
abscess in the left groin (App. 26, 27, 2S). He testified 
that he had never suffered from persistent headaches or 
blurring of vision before the accident and had had no 
trouble from high blood pressure (App. 27-28). His 
blood pressure was normal at the time immediately fol¬ 
lowing the accident and for some months thereafter (App. 
50, 57, 101, 108). On May 17, 1948, the day following 
the accident, Dr. Frohman found his patient, a man of 
35 years of age, weighing 233 pounds and in apparent 
good health (App. 56, 57, 69). His work record with 
General Baking Co. corroborated the fact of his good 
health prior to the accident (App. 26, 27, SI). Follow¬ 
ing the accident, however, DeHaven has continually suf¬ 
fered with an intense and persistent headache, (App. 28- 
32, 42, 47, 57, 67, 105, 107, 121, 124, 133) with occasional 
incidents of blurring of vision, (App. 2S, 35, 39, 46, 70, 
72, 103), with loss of weight, (App. 30, 6S, 69) and pro¬ 
gressive physical debility (App. 67). DeHaven admitted 
that the headaches had been alleviated by a sympathec¬ 
tomy operation performed in December, 1950 to relieve 
high blood pressure, (App. 114, 124), but he still had a 
sensation of numbness in the left side of his head (App. 
32, 42, 43, 111, 124). The visual disturbance of blurring 
w’as an occasional thing that had gradually diminished 
(App. 28, 46), but one of the defendant’s medical experts 
testified that there is now present a scarring of the retina 
of the left eye (App. 131). 

Dr. Frohman, on May 17, 1948, noted the bruising of 
the head which uncontradictedlv wms an injury received 
in the accident (App. 56). Dr. Gallagher, who, as con¬ 
sulting neurologist for Dr. Frohman, examined DeHaven 
on June 8, 1948, testified that in his opinion DeHaven 
had been suffering from a pituitary gland disturbance, 
probably due to a tumor of the gland, prior to the acci¬ 
dent and that this tumor was temporarily aggravated by 
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the head injury received May 16, 1948, and that there 
was a causal connection between that injury and the symp¬ 
toms that followed it, that is, headache and blurring of 
the vision (App. 102-103). Dr. Frohman, who hs[d the 
Appellee, Dellaven, under his professional care frdm the 
time of the accident until very shortly before trial, jstated 
that the aggravation of the pituitary gland disturbance 
caused by the injuries received in the accident caused in¬ 
cessant, acute headaches and that the symptoms which 
followed the aggravation of the pituitary gland disturb¬ 
ance proved to be not temporary, but over the years fol¬ 
lowing the accident, have caused a persistence of these 
severe headaches, (App. 67, 74) occasional blurring of 
vision, (App. 59-60, 68, 69, 71), loss of weight, (App. 
68, 69) general physical debility, (App. 67) thickening 
and drying of the skin (App. 68, 69) re-activation of 
peptic ulcers (which up to the time of the accidept had 
been in a quiescent state (App. 61), and the present state 
of hypertension (App. 61). This opinion, which was to 
be weighed by the jury and to be given whatever crejdence 
and weight it determined appropriate, although opposed 
by other medical experts who appeared in the trial, was 
nonetheless corroborated in some measure by the j testi¬ 
mony of those other experts with respect to the general 
function of the pituitary gland, (App. 102, 103, 11.$, 114, 
119) its location. (App. 104-105) and relation to the optic 
nerve, (App. 105, 118) the brain, and other glands:, and 
the nature of the bony structure of the skull (App. 106, 
116, 117). It was also corroborated by Dr. Gallagher, 
who, as one of Appellant’s witnesses, testified that there 
was a causal connection between the head injury and the 
symptoms which followed it, which he characterized as 
temporary (App. 102). The medical history of Dellaven 
since the accident also established facts corroborating the 
ooinion of Dr. Frohman since before the accident De- 

I 

Haven was in apparent good health and working daily, 
and ever since the accident, DeHaven has suffered con- 
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tinual headaches and the other serious and permanent 
consequences of his injury and was unable to work for 
many months following the accident (App. 29, 30, 40). 

Great moment is made of the fact that the record dis¬ 
closes that DeHaven suffered a blow to the head in an 
industrial accident on August 26, 1949, and there is in¬ 
ference and speculation by the Appellant’s counsel that 
that injury was more severe than the one caused by the 
accident in question (Brief pp. 12, 16), but that does not 
follow (App. 103-104) since Appellant’s witness testified 
that DeHaven completely recovered from that accident 
(App. 136-37), and the fact remains that the symptoms 
of persistent and intense headache following the May 
1948 injury persisted continually from its inception up 
to the later injury (App. 28-32, 42, 47, 56, 67, 105, 107, 
121, 124, 133, 135) throughout its treatment (App. 32, 
47), and thereafter. 

There was, accordingly, substantial evidence of Appel¬ 
lee DeHaven’s injury of May 16, 1948, and all the serious 
and permanent consequences of that injury. 

(b) The Verdict of the Jury as to Appellee, Rose, 
Was Supported by Evidence of Property Dam¬ 
age and Personal Injury Caused by the Acci¬ 
dent. 

As to the Appellee, Rose, the Appellant stated that at 
the scene of the accident Rose complained of damage to 
his wrist watch (App. 9S). Rose testified that he later 
discovered that the damage extended into the face of his 
watch and destroyed its works (App. 91): that the watch 
had cost him $71 originally and that he was allowed $15 
for it on the purchase of a new one (App. 91). Rose 
testified that later in the day of the accident, he noticed 
that his four front teeth were chipped off, and he at¬ 
tributed this injury to the accident since that is the only 
violent occurrence which happened to him that day (App. 
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93, 94). He did not know exactly the manner in which 
they were caused to be broken (App. 93, 94). They paused 
him no pain and he had not seen fit to have dental treat¬ 
ment (App. 91). 

The verdicts of the jury were not contrary to the evi¬ 
dence or against the weight of the evidence. The anlounts 
of the respective verdicts, in the light of the testitmonv, 
demonstrate intelligent reasoning by the jury. Tl]ie de¬ 
termination of the preponderance, the credibility apd the 
weight of the evidence were matters solely for the jury. 
McCartney v. Holmquist, 70 App. D.C. 334, 106 F. 2<jl 855; 
Old Dominion Stages v. Connor, 67 App. D.C. lij>8, 90 
F. 2d 403: Chalvet v. Huston, 43 App. D.C. 77; Washing¬ 
ton and G. R. Co. v. Grant, 11 App. D.C. 107. 

(c) The Verdict of the Jury With Respect to the 
Appellee, DeHaven, Was Not Excessive^ But 
Supported by Substantial Evidence. 

There is no reason or basis for the Appellant’s conten¬ 
tion that the jury’s verdicts were founded on sympathy, 
prejudice, or speculation. DeHaven’s medical expenses 
for conditions related to the injury by Dr. Frohmhn ag¬ 
gregated almost $1,000 (App. 139-152). DeHaven’i loss 
of earnings as a result of the injury was shown by long 
periods of unemployment and reduced earnings.* The 
pain and suffering of a continual severe headache over a 
period of almost three years and a present conjinual 
numbness on the left side of the head are only part of 
the consequences of the injury. The hypertension caused 

* The record shows that since May 16, 1948, the date pf the 
accident, DeHaven worked for the following periods at the Wages 
indicated where less than the average $75 per w T eek that he earned 
at General Baking Company: June 14 to June 23, 1948, General 
Baking Company; July or August, 1949 to August, 1950, Carolina 
Motor Express Line, $50 per week; August, 1950 to October, 1950, 
Magic City Sandwich Company, $35 per week. 


by the aggravation of the pituitary gland disturbance and 
the results of the sympathectomy operation to alleviate 
the symptoms but not cure that condition are certainly 
serious and permanent. Dr. Becker, expert witness called 
by the Appellant, testified that DeHaven is a very sick 
man and that his chances of ever regaining health were 
unlikely (App. 120). Dr. Frohman unequivocally related 
the injury received in the accident to the degenerating 
condition of health that followed. Dr. Gallagher found a 
causal connection between the injury and the symptoms 
then observed to follow it, which he characterized, about 
three weeks after the accident, as temporary. Dr. Becker 
and Dr. Spence both called as expert witnesses by the 
Appellant, although they agreed that there was no con¬ 
nection between the injury and the conditions which fol¬ 
lowed it, could not themselves agree on the cause of 
DeHaven’s condition subsequent to the accident. Dr. 
Spence seemingly based his opinion upon the belief that 
DeHaven had had high blood pressure since the date of 
the accident (App. 129-130), whereas positive evidence 
indicated the contrary (App. 50, 57, 101, 108). Dr. 
Becker based his opinion on two examinations, June 4, 
1948, and April 3, 1951; and, Dr. Spence based his opinion 
on one examination, April 10, 1951, and upon the premise 
that the injury suffered by DeHaven was a very mild one 
(App. 127). Dr. Spence found no evidence of pituitary 
disfunction (App. 125, 130); Dr. Becker (App. 108, 111, 
114, 119) as well as Drs. Gallagher (App. 12) and Froh¬ 
man (App. 78) did and related that disfunction to the 
hypertension presently suffered by DeHaven (App. 113, 
114). The conflicts among the expert witnesses, even 
among those eoneededlv well qualified by the Appellant, 
presented a situation particularly adaptable and suitable 
for determination by a jury. 


(d) It is Within the Province of the Jury iJ De¬ 
termine the Preponderance, Credibility, and 
Weight of Expert Testimony, the Same as 
Other Testimony. 

The rule that the mere number of witnesses does not 
constitute preponderance of evidence and that the jurors 
may believe one witness in opposition to several, Benter 
v. Patch, 7 Mackey (18 D.C.) 590, also applies to expert 
testimony. The jury is not bound by the expert opinion 
of any one or of any group of experts, but is itsellf to 
judge the credibility of the witnesses, the weight o(f the 
opinions expressed, the soundness of the reasons £iven 
for opinion, the degree of skill or knowledge of thte ex¬ 
pert, the opportunity of the expert to make observations, 
and all the other evidence in the case. From all the evi¬ 
dence, the jury arrives at its own conclusion, Ohqld v. 
Obold, 82 U.s! App. D.C. 268, 269, 163 F. 2d 32. j The 
jury considered the expert testimony introduced on! both 
sides of this case and concluded that the medical doctor, 
who, over the years had examined, observed, and treated 
the Appellee, DeHaven, expressed an opinion jvhich 
weighed heavier in their minds than the conflicting opin¬ 
ions expressed by the experts called as witnesses by the 
Appellant, which experts based their opinions on very 
little opportunity of examination and observation ahd in 
one instance upon one examination made three years after 
the happening of the event. From all the evidence prop¬ 
erly weighed by the jury, with appropriate instructions 
from the Trial Court, it is clear that the jury was exer¬ 
cising intelligent reasoning and not sympathy, prejjudice, 
or speculation in fixing the amounts of their respective 
verdicts in view of the extent of the injuries showp and 
their consequences and the special damages suffered.! The 
verdicts are not excessive. Washington Times Co. v. 
Bonner , 66 App. D.C 280, 86 F. 2d 836. 
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V. The Trial Court in the Proper Exercise of Its Dis¬ 
cretion Permitted Appellee DeHaven’s Physician to 
Testify as an Expert. A Medical Doctor is Not In¬ 
competent to Testify Upon Certain Aspects of the 
Field of Medicine Merely Because He is Not a Spe¬ 
cialist m That Field. 

The Appellant contends that the Trial Court erred in 
permitting the medical doctor who treated the Appellee, 
DeHaven, on the day following the accident and up until 
a time shortly before trial, to testify upon matters relat¬ 
ing to neurology and endocrinology and the relation of 
the Appellee DeHaven’s health subsequent to the acci¬ 
dent, to the injuries received in it. This contention is 
based upon the reasoning that only a specialist within 
the field of medicine may give competent expert testi¬ 
mony upon matters and things related to that particular 
part of the field of medicine. This contention is not sup¬ 
ported by the local decisions and is contrary to the great 
weight of authority. 

Dr. Frohman, Appellee DeHaven’s medical doctor, was 
duly qualified as a licensed medical doctor engaged in 
general medical practice in the District of Columbia (App. 
55). He was further qualified as having knowledge of 
the glandular system of the body and the particular 
glands of that system, neurology, endocrinology, the func¬ 
tions, nature, and location of the pituitary gland and its 
relationship to other glands and the nervous system, and 
a knowledge of the effects and results of disease, mal¬ 
function, and disturbance of the pituitary gland (App. 
59, 60). He did examine the Appellee, DeHaven, on the 
day following the accident in question (App. 56) and 
observed and treated him from time to time from that 
date until June 1, 1951, less than a month before trial 
(Tr. 149). In connection with Dr. Frohman’s testimony, 
the Trial Court overruled objection made by the Appel¬ 
lant that he, a medical doctor, should not be allowed to 
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testify on a subject which required a neurological special¬ 
ist, by stating: “but he has testified to the extend of his 
training in that field and I am going to overrule it and 
leave the weight of his testimony to the jury” (App. 61, 
62). Although not printed in the appendix, the Trial 
Court gave appropriate instructions to the jury concern¬ 
ing the weight and effect of expert testimony, (Tr. ^70-71) 
and no objection was made by Appellant’s counsel to 
these instructions. 

The qualification of an expert witness to express an 
opinion on a particular matter presents a question for 
the Trial Court and the exercise of its discretion in this 
regard will not ordinarily be disturbed on appeal.! Lams- 
burgh v. Wimsatt, 7 App. D.C. 271; Brosnam, v. Btrosnan, 
54 App. D.C. 73; Pollard v. Haw field- , 83 U.S. App. D.C. 
374, 170 F. 2d 170; See Obold v. Obold, 82 App. D.C. 268, 
163 F. 2d 32; District of Columbia v. Chessin, 61 App. 
D.C. 260; Hannan v. U. S., 76 U.S. App. D.C. 118, 131 
F. 2d 441; See also Armour & Co. v. Leasure, 177 Md. 393, 
9A 2d 572; and the opinion of a physician as to the 
condition of an injured person is not rendered incompe¬ 
tent by the fact that it is based upon the history of the 
case given by the patient when the examination is made 
for the purpose of treating the patient. Arcade Co. v. 
Boswell, 41 App. D.C. 213; District of Columbia v. White, 
48 App. D.C. 44; Yellow Cab Co. v. Henderson, 183 Md. 
546, 39 A. 2d 546. See 20 Am. Jur. p. 728, Section 866. 

i 

According to the great weight of authority, a physician 
or a surgeon is not incompetent to testify as an expert 
merely because he is not a specialist in the particular 
branch of his profession involved in the case. See 20 
Am. Jur. p. 727, Section S65 and cases cited thdre and 
in 54 ADR, p. 61. 

Accordingly, the expert medical witness, called!by the 
Appellee, DeHaven, was competent to testifv, aind the 

i 



matter of the weight of his testimony was properly left 
to the fact finders and the Trial Court did not err in 
permitting Appellee DeHaven’s physician to testify. 

VI. The Trial Court Did Not Err in Refusing Appel¬ 
lant’s Motion for Directed Verdict on the Ground of 
Contributory Negligence as a Matter of Law Where 
Appellant’s Negligence Was Patently Shown and 
Appellee DeHaven’s Freedom From Negligence 
Equally Clear. 

The Appellant contends that the Trial Court erred 
in failing to direct verdict for the Appellant on the 
grounds of the Appellee DeHaven’s contributory negli¬ 
gence as a matter of law. This contention does not make 
a fair appraisal of the facts and the authority cited for 
it is not pertinent. 

Capital Transit Co. v. Smallwood, S2 U.S. App. D.C. 
228, 162 F. 2d 14, cited by Appellant (Brief p. 20) is a 
case involving an intersection collision at an uncontrolled 
intersection between a street car and an automobile. 
There the motorist sought to be excused from his con¬ 
tributory negligence on the application of the doctrine of 
last clear chance. All the facts necessary for the appli¬ 
cation of that doctrine were not present. In that case, 
the motorist saw the street car at a time when he could 
stop short of being struck, but did nothing at all to stop 
his automobile. There the street car was the vehicle to 
the right and had also a preferential right of way, to 
which street cars in this jurisdiction have been held en¬ 
titled. The motorist’s onlv claimed right of wav was 

• « ’ » 

that he entered the intersection first. The Court accord¬ 
ingly affirmed the Trial Court in its direction of verdict 
on the ground of contributory negligence as a matter of 
law on the ground that it was negligent for the motorist 
to recklessly insist upon his technical right of way in a 
situation of apparent danger when he had the means of 
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avoiding that danger by stopping. In the case at tar, it 
appears that Appellee, DeHaven, when he perceived that 
the Appellant was not going to stop, did all that h^ could 
do to stop and actually did stop (App. 23, 24, 48). It 
was shown by ample evidence that the Appellant, without 
paying attention to his driving, disregarded an bfficial 
stop sign, and struck the tractor-trailer which the Appel¬ 
lee, DeHaven, was driving (App. 23, 25, 51, 53, Sj), 98). 

The Appellee, DeHaven, testified that he stopped!at the 
stop sign at the intersection of South Capitol anjl Vir¬ 
ginia Avenue, looked to his right and to the ljsft on 
Virginia Avenue, and at that time, saw the Appellant 
approaching in a westerly direction on Virginia Ajvenue, 
about one-half block away, and at that time, the Appel¬ 
lant. had a stop sign between him and the intersection 
(App. 22). Appellee, DeHaven, had a right to presume 
that the Appellant would comply with the law and would 
obey the official stop sign. J. Maury Dove Co. v. Cook, 
59 App. D.C. 61, 63; Scott v. Wilson, (M.C.A. D.O. ) 77 
A. 2d 321 at 22 and cases there cited. The Appellee, 
DeHaven, testified that he started in low gear and when 
he was about to emerge into the intersection, his attention 
was attracted by a pedestrian running for the curb and 
that he then noticed the Slier automobile in thd cross 
walk and coming at unabated speed (App. 23). DqHaven 
said that he stood on his brakes and came to g stop 
(App. 23, 24), variously testified to, at a point between 
5 and 11 *4 feet into Virginia Avenue (App. 49, j52, 85, 
90). Slier drove his automobile into the left front wheel 
of the vehicle driven by the Appellee, DeHaven, (App. 
23, 51, 52, 53, 90, 92) pushing the tractor of the tractor- 
trailer unit four or five feet in the direction of Sher’s 
travel (App. 23, 53, 54, 85, 92). It was a solid impact 
causing substantial damage to both vehicles (App. 24, 51, 
83, 90). Slier admitted that he had not stopped for the 
stop sign and that his attention was diverted by his chil- 
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dren who were passengers in the rear seat of his auto¬ 
mobile (App. 25, 86). DeHaven did all that could be 
expected, even of the most prudent, under the circum¬ 
stances to avoid the accident. DeHaven was corrobo¬ 
rated on the facts of the collision by the testimony of 
Rose, Johnson, Duvall, the physical facts and by Sher’s 
own admission. Even if there was a conflict of testi¬ 
mony, and it seems unequivocally clear that all the evi¬ 
dence was with the Appellee on the question of negli¬ 
gence, the Court could not have granted Appellant’s mo¬ 
tion for a directed verdict. The law of this jurisdiction 
is clear, that on a motion for a directed verdict, if fair 
minded men may honestly draw different conclusions as 
to the existence or non-existence of the negligence charged, 
the question is not one of law for the Court, but of fact 
for the Jury. McWilliams v. Shepard, 75 U.S. App. D.C. 
334, 335, 127 F. 2d 18, citing Gunning v. Cooley , 2S1 U.S. 
90, 94, 50 S. Ct. 231, 74 L. Ed. 720. 

An appellate court will not reverse a judgment for al¬ 
leged error on the part of the Trial Court in refusing to 
direct a verdict for the defendant unless thoroughly satis¬ 
fied that no recovery could properly be had by the plain¬ 
tiff upon any view that could be taken of the facts the 
evidence tends to establish. District of Columbia v. Bos¬ 
well, 6 App. D.C. 402, 417, and the Trial Court having 
an opportunity to see and hear witnesses and consider 
matters not capable of record, his decision on a motion 
for a directed verdict is entitled to weight in an appellate 
court, Brown v. Capital Transit Co., 75 U.S. App. D.C. 
337, 127 F. 2d 329. 

It is, therefore, respectfully submitted that there was 
no error in the Trial Court’s failing to find contributory 
negligence as a matter of law on the part of the Appellee 
DeHaven or in its denying Appellant’s motions for di¬ 
rected verdict. 
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VII. The Trial Court in the Proper Exercise of Its 
Discretion Denied Appellant’s Motions for Judg¬ 
ment N.O.V. and New Trial and Those Ridings 
Should Not Be Disturbed on Appeal. 

Appellant’s contentions that the Trial Court erred in 
denying motions for directed verdict and judgment n.o.v. 
or new trial are essentially answered by the preceding 
arguments wherein it is pointed out that there wa^ sub¬ 
stantial evidence of negligence and injury. The rules 
governing all these motions are the same. Where there 
is a question of fact raised by evidence upon whiclji rea¬ 
sonable men might differ as to negligence and injury, the 
question is to be determined by the jury and the determi¬ 
nation of the jury is favored. Shewmaker v. Capital 
Transit Co., 79 U.S. App. D.C. 102, 143 F. 2d 142. See 
Rule 50, F.R.C.P. 

A judgment n.o.v. should not be granted except where 
the evidence is so one-sided as to leave no room for doubt 
and where the evidence is conflicting, the motion should 
be denied, McWilliams v. Shepard, 75 U.S. App. D.C. 
334, 127 F. 2d IS. The evidence on this motion should be 
considered most favorably to the plaintiff and if reason¬ 
able men might differ in their consideration of th^ evi¬ 
dence, the motion should be denied. Stutter v. Heflin, 
(D.C. D.C.) 46 F. Supp. 539. It is within the province 
of the jury to judge of the credibility of witnesses and to 
weigh evidence. Harrison v. Davis Construction C\o., 42 
App. D.C. 255; Wolford v. McNeill, 69 App. D.C. 24|7, 100 
F. 2d 112; and a case should not be taken from th^ jury 
unless the Court in its discretion concludes from jjll the 
evidence and all inferences reasonably deductible ^here¬ 
from that it is insufficient to support a verdict. Hellweg 
v. C. d P. Telephone Co., 71 App. D.C. 346, 110 iF. 2d 
546; Brown v. Capital Transit Co., 75 U.S. App. D.C. 337, 
127 F. 2d 329; Frasca v. Howell, 87 U.S. App. D.C. 52, 
182 F. 2d 703. The plaintiff having met the burden of 
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proof by substantial evidence, the Court allowed the case 
to go to the jury, having overruled the defendant’s mo¬ 
tions for directed verdict, and the motion for judgment 
notwithstanding, the verdict was properly denied. 

The granting or refusing of a motion for new trial is 
a matter within the discretion of the Tried Court, Frasca 
v. Howell, 87 U.S. App. D.C. 52, 1S2 F. 2d 703; Frye v. 
Lyon, 55 App. D.C. 48, 299 Fed. 926, and is not re- 
viewable on appeal except in cases of abuse. Washington 
Times Co. v. Bonner, 66 App. D.C. 2S0, 86 F. 2d 836; 
Steu'art v. Capital Transit Co., 70 App. D.C. 346, 108 
F. 2d 1. The Court should not grant a motion for a new 
trial when the testimony is conflicting since to do so 
would be to violate the exclusive province of the jury to 
weigh conflicting evidence, Finn v. Lawson, 63 App. D.C. 
370, 72 F. 2d 762; Dean v. Century Motors, Inc., 81 U.S. 
App. D.C. 9, 154 F. 2d 201. 

CONCLUSION 

It is respectfully submitted that the verdicts of the 
jury in this action were proper, that the District Court 
committed no error in the matters complained of by the 
Appellant, and that, accordingly, the judgments of the 
District Court should be affirmed. 

Respectfully submitted, 

Richard H. Love 

Attorney for Appellees 
312 Denrike Building 
Washington 5, D. C. 


February, 1952. 
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Abie A. Sher, Appellant, 
vs. 

Clifford W. DeHaven and Clayton Rose, Appellees . 


PETITION FOR REHEARING IN BANC 

Comes now Abie A. Sher, Appellant No. 11,244, and 
respectfully petitions for a rehearing in banc; of the 
above-entitled cause for the following reasons: 

I. Statements pertaining to the physical condition of 
Appellee, which condition is placed in issue by jhim, re¬ 
garding his alleged injuries, and in his possession, are 
not privileged documents within the meaning of [Title 14, 
Sec. 308, D. C. Code. 

IT. Appellee, by refusing to ask for report o|f Appel¬ 
lant’s medical examiner, cannot thus deny to Aj.ppellant 
all medical information except that obtainable through 
such examination. 

III. The District Court’s refusal to grant the Motion 
to Compel Production of Documents was arbitrary and 
constituted an abuse of discretion: the Court gave no 
reason for its ruling despite the fact that Appellant’s 
Motion to Compel Production of Documents set forth four 
persuasive reasons for granting the motion. 
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IV. Appellee DeHaven did not respond to the Inter¬ 
rogatories within two weeks, or at any time, as ordered 
by the Court, after having wilfully failed and refused 
to comply with Rule 33, F.R.C.P.; Appellee Rose did not 
respond to the Interrogatories within five days, nor at 
any time, as ordered by the Court, after having wilfully 
failed and refused to comply with Rule 33, F.R.C.P. The 
second Motion to Dismiss was based upon the failure of 
Appellees to answer Interrogatories and respond to Re¬ 
quests for Admissions. The answers referred to as “filed 
by counsel” and adverted to by the Court in its opinion 
of October 2, 1952, were those of Appellees’ counsel and 
not those of Appellees. 

V. The names and addresses of all physicians who 
treated Appellee DeTTaven were not supplied the Appel¬ 
lant: the names of many such physicians first came to 
Appellant’s knowledge during the course of the trial. 

VI. Evidence tending to establish independent ill¬ 
nesses (i.e., pnuemonia, ulcers) is not admissible to show 
injury to the pituitary gland: such evidence was beyond 
the scope of the pre-trial Order to the prejudice of the 
Appellant in that Appellant was without knowledge of 
these diseases until trial. 

VIT. The verdict was excessive in that it was neces¬ 
sarily predicated, at least in part, upon evidence tending 
to show independent, unrelated illnesses unsupported by 
credible testimony. 

I. Phifsician’s privilege. Title 14, Sec. 308, D. C. 
Code denies permission only to the physician or surgeon 
to disclose confidential information. Appellant respected 
this provision and sought only information from Appellee 
DeHaven. The information sought was the essence of 
the caso and the very proof Aopellee would be required 
to produce on trial to establish his injuries and the conse¬ 
quences thereof. Appellee can be interrogated in refer- 
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ence to this subject matter. It does not become sabrosanct 
by reason of having been told a physician and by him 
reduced to most intelligible and reliable form. 

Such information is necessary to provide the lpeans of 
defense, avoid surprise on trial, and provide | mutual 


knowledge of all relevant facts to both parties. 

The purpose of the Deposition-Discovery Rul^s is to 
accomplish this result. Hickman v. Taylor, 67 S. Ct. 385, 


392, 294, 329 IT. S. 495, 91 L. Ed. 451. 

We do not understand that this privilege extends to 


statements, oral or written, made by the physician to the 


patient. 


“The bill is intended to protect physicians ffom the 
compulsory disclosure of information acquired ir; a pro¬ 
fessional capacity, and which may be necessary t<t> enable 
them to manage cases of sickness with intelligence and 
assurance”. 


Senate Report 481, 54th Congress. 

IT. Nondisclosure of medical information. If the in¬ 
formation sought by the Appellant from Appellee De- 
ITaven is privileged and unobtainable then, by the simple 
expedient of refusing to ask for a defendant’s medical 
report, every defendant in personal injury actions will 
be compelled to go to trial devoid of any medical de¬ 
fense other than that obtained by an examination of the 
plaintiff, or, alternatively, be required to depeqd upon 
such information as can be elicited from the plaintiff 
upon medical subjects. Tn short, the defendant would be 
required to go to trial substantially blind sineb, as in 
this case, it is readily apparent a plaintiff of limited 
knowledge or evasive inclination either cannot or will not 
make full disclosure of essential information. 

TIT. Error in overriding Motion to Compel Production 
of Documents. The Order of the Court in denying the 
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Motion to Compel the Production of Documents gave no 
reasons for such action nor did the Order extend any 
consideration to Appellant’s reasons for seeking the docu¬ 
ments. Appellant’s reasons were predicated upon Rule I 
of the Federal Rules of Civil Prodecure; the necessity 
for obtaining information upon which to predicate a de¬ 
fense, which information was solely within the knowledge 
of Appellee DeHaven and his physicians; recognition of 
the fact that physicians could not disclose any informa¬ 
tion of value in the preparation of the defense; that such 
nonprivileged information as they could disclose was of 
no use in the preparation of a defense; and that from 
examination of these statements Appellant Sher might 
he able to gain information which would lead to develop¬ 
ment of appropriate evidence in the action. 

“The question remains as to signed statements or those 
written by witnesses. Such statements are not evidence 
for the defendant. Palmer v. Hoffman, 318 U. S. 109, 63 
S. Ct. 477. Nor should I think they ordinarily could be 
evidence for the plaintiff. But such statement might be 
useful for impeachment of the witness if he is called and 
if he departs from the statement. There might be cir¬ 
cumstances, too, where impossibility or difficulty of access 
to the witness or his refusal to respond to requests for 
information or other facts would show that the interests 
of justice require that such statements he. made available. 
Production of such statements are governed by Rule 34 
and on “Showing good cause therefor” the court may 
order their inspection, copying or photographing.” 
(Italics supplied) 

Hickman v. Taylor , 67 S. Ct. 385, 397, 329 U. S. 495. 

As evidenced by the Pleadings, now a part of the 
Record in this case, concealment was the essence of Ap¬ 
pellee DeHaven’s conduct throughout this case. The 
effect of this concealment, which was inadvertently sup¬ 
ported by the Order of this Court, was to preclude Appel- 
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lant from obtaining any information concerning jAppellee 
DeHaven’s physical condition except such as iould be 
derived from the examinations by Appellant’s medical 
examiners. The examinations by these specialists were 
predicated upon the alleged injuries set forth in the pre¬ 
trial statement, to wit: injury to the pituitary gland or 
aggravation of a dormant pituitary condition. In view 
of the testimony submitted at trial concerning numerous 
other illnesses and ailments, Appellant was obviously mis¬ 
led as to the character of the examinations whicji should 
be made and the type of defense which might be ajdvanced 
on the basis of those examinations. 

Since Appellant was confronted by evidence of entirely 
different types of illnesses, certainly his substantial rights 
were denied, and this exception to the Court’s puling is 
no mere technical objection but one of real subst4nce, the 
prejudicial effect of which is obvious. 

TV. Avsiccrs to Inter rogatories. Rule 33 requires 
signed Answers under oath to Interrogatories, within fif¬ 
teen (15) days after service, by the party to whom they 
are addressed: it further provides that within ten (10) 
days after such service the party may serve written ob¬ 
jections to such Interrogatories. Tn the instant case, no 
objections were filed and the Interrogatories were not an¬ 
swered within fifteen days after service, November 1, 
1950, nor by the nineteenth day of January 1951, as the 
Court ordered. Defendant’s then counsel did file, over 
his own signature, what purported to be Answers. The 
reference in the second Motion to Strike is to these An¬ 
swers filed and made by plaintiff’s counsel. The Appel¬ 
lees made no Answers to these Interrogatorie^. Con¬ 
formity with this Rule is not optional. 

V. Noncomplianee with Order. The Court’s Assump¬ 
tion that “the names and addresses were promptly given 
after the Order was entered on April 3, 1951” is pot con¬ 
sistent with the facts. The names of numerous doctors 




and hospitals were first made known to Appellant through 
the introduction in evidence of bills at the trial, such as 
Dr. Lattman, Washington, D. C. (Plaintiff’s Exhibit No. 
2), X-ray Department, Providence Hospital, Washington, 
D. C. (Plaintiff’s Exhibit No. 6), Jefferson Hospital, 
Roanoke, Virginia (Plaintiff’s Exhibit No. S), Dr. Hut¬ 
chinson, Roanoke, Virginia (Plaintiff’s Exhibit No. 9), 
and Department of Internal Medicine, University of Vir¬ 
ginia (Plaintiff’s Exhibit No. 10.) Appellee DeHaven 
introduced no evidence of his alleged pneumonia nor 
medical testimony pertaining thereto: of his alleged sym¬ 
pathectomy operations nor of the physicians who per¬ 
formed same, other than the bills admitted in evidence. 

In its Opinion of October 2, 1951, the Court referred 
to “the absence of an assertion to the contrary.” It will 
be noted Appellant, in his Brief, p. 11, asserted “The 
identities of any other physicians who allegedly examined 
or treated him (DeHaven) are still unknown to Appel¬ 
lant.” 

Appellant’s resort to the Rules seeking discovery of 
this information has been completely futile. 

VI. Pretrial Order. The pretrial Order controls the 
subsequent course of the action, Owen v. Schwartz, 85 
U. S. App. D. C. 302, 177 Fed. 2d. 641. The pretrial 
statement herein claimed “injury to the pituitary gland 
or aggravation of a dormant condition.” By no stretch 
of the imagination could Appellant be called upon to 
anticipate evidence concerning an attack of pneumonia 
(an acute disease) at least two and a half years subse¬ 
quent to the alleged injury, ulcers of the stomach which, 
testimony showed. Appellee DeHaven had suffered as 
early as 1941, and surgical treatment for high blood 
pressure as reasonable consequences of an alleged injury 
to the pituitary gland or aggravation of a dormant con¬ 
dition thereof. Admission of such evidence was a com¬ 
plete surprise to the Appellant and gravely prejudiced 
his rights. 
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Testimony concerning such illnesses could not fall within 
a reasonable concept of the injuries alleged in the pre¬ 
trial statement; and was beyond the scope of the pretrial 
statement, and contrary to the ruling of this Court in the 
case of Owen v. Schwartz, supra. 

VII. Verdict was excessive. The verdict of $18,000 
for Appellee DeHaven was based upon all the evidence 
introduced to establish his damages. Such eyidence 
tended to establish that he claimed to have had[ a con¬ 
tinuing headache [ulcers of the stomach, pneumonia, 
hypertension and two surgical operations]. Tile only 
testimony concerning the headache was his own allegation 
and a similar statement which he made to his medical 
witness, Dr. Frohman, to this effect. No clinicali or ob¬ 
jective findings were offered in support. Appel)ee De- 
Haven as a witness is entitled to no credibility. His 
testimony, except when self-serving, was vague, uncertain 
and evasive. He testified he would tell an untruth in 
order to get an automobile operators’ license (R. 3S-A), 
that prior to 1948 he never had a sick day (R. 44-A), 
that his vision is 20/20 as of the seventh day of Septem¬ 
ber 1950 (R. 43-A). The testimony showed that cjn June 
28, 1948 (43 days after the collision he had no impairment 
of vision in any way, he had no physical or mental dis¬ 
abilities: also, he made the same statements February 9, 
1950, approximately IS months after the collision. These 
statements were made under penalty of law to the Divi¬ 
sion of Motor Vehicles, Commonwealth of Virginia!. (De¬ 
fendant’s Exhibits Nos. 1 and 2.) Yet, throughout the 
trial he testified he had a continuing headache and blur¬ 
ring vision from a period beginning a few days affter the 
collision until December 1950 when he was operated on at 
the University of Virginia Hospital. 

Dr. Frohman testified that Appellee DeHavejn was 
never free of his headache “all during the time jve saw 
him” and that his only basis for this conclusion was De- 
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Haven’s statement (R. 67-A). He further testified that 
as of June 2, 194S, Appellee DeHaven pretty nearly com- ^ 

pletely recovered from his complaints arising out of the 
collision except for dizziness and headache. It is obvious, 
therefore, that the verdict must have been based upon the '* 

more serious disabilities claimed, bills for the treatment 
of which were admitted over objection. 

Respectfully submitted, 


Walter J. Cahill 

w 

Irving A. Levine, 

Attorneys for Appellant. r> 
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I certify that the foregoing petition for rehearing in 
banc hereto annexed is presented in good faith and not 
for delay; and that on October 17, 1952 I served the 
same upon Richard IT. Love, Esq., 1010 Vermont Avenue, * 

N. W., Washington, D. C., Attorney for Appellees, by 
delivering a copy to him at his address of record above 
stated. * 


Walter J. Cahill 
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